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Introduction 


In the last decade, the contemporary realities of pornography and 
prostitution have been the subject of increasing public debate in Canada. With 
conflicting descriptions of the problems, have come equally conflicting views of 
the social and legal solutions. There have been sharp lines of division in the 
debate; perhaps few other social issues have so divided public opinion. In an 
attempt to resolve some of the issues and concerns related to pornography and 
prostitution, the Special Committee on Pornography and Prostitution was 
established by the Department of Justice in June 1983. The seven-member 
committee was to investigate the current situation in Canada with respect to 
pornography and prostitution and make recommendations, as appropriate, for 
legal and social reform. 


The specific terms of reference for the Committee were: 


te 


to consider the problems of access to pornography, its effects and what 
is considered to be pornographic in Canada; 


to consider prostitution in Canada with particular reference to 
loitering and street soliciting for prostitution, the operation of bawdy 
houses, living off the avails of prostitution, the exploitation of 
prostitutes and the law relating to these matters; 


to ascertain public views on ways and means to deal with these 
problems by inviting written submissions from concerned groups and 
citizens and by conducting meetings in major centres across the 
country; 


to consider the experience and attempts to deal with these problems in 
other countries, including the United States, the European Economic 
Community and selected Commonwealth countries such as Australia 
and New Zealand; 


to consider alternatives, report findings and recommend solutions to 
the problems associated with pornography and prostitution in Canada. 


Members of the Committee were: 


PAUL FRASER — (Chairman) B.A., LL.B., Q.C., is a partner in the 
Vancouver law firm, Fraser Gifford, and practises civil and criminal 
litigation. He is a past President of the Canadian Bar Association, and 
former part-time member of the Law Reform Commission of British 
Columbia. He is currently a Vice-President of the Commonwealth 
Lawyers Association. 


SUSAN CLARK — is a sociologist, and Dean of Human and Professional 
Development and Director of the Institute for the Study of Women, 
Mount St. Vincent University, Halifax, Nova Scotia. 


MARY EBERTS — B.A., LL.B., LL.M., is a partner in the Toronto law 
firm Tory, Tory, DesLauriers & Binnington, and practises civil litigation. 
She is co-editor of Equality Rights under The Canadian Charter of Rights 
and Freedoms and serves on the board of the Canadian Civil Liberties 
Association and of the Metro (Toronto) Action Committee on Public 
Violence Against Women and Children. 


JEAN-PAUL GILBERT — B.A., M.A. (Criminology), is Senior Board 
member (Quebec Region) National Parole Board; Director of the 
Montreal Police Department 1964-1969; President Quebec Society of 
Criminology 1978-1984. 


JOHN MCLAREN — is a Professor of Law at the University of Calgary. 
He was previously Dean of Law at the University of Windsor, as well as at 
the University of Calgary. His teaching and research interests lie in the 
field of Canadian legal history and accident compensation. He is a 
member of the Ontario Bar. 


ANDREE RUFFO — B.A., B.Ed., LL.B., M.Ed., is a barrister and 
solicitor in private practice in Montreal, working mainly in family law and 
as a consultant to numerous organizations. 


JOAN WALLACE — B.A., former chairperson, Commission of Inquiry 
into Part-time Work, Labour Canada. Former member, Canadian 
Advisory Council on the Status of Women (1973-77). Former director, 
Canadian Research Institute for the Advancement of Women. Founding 
President, Vancouver Status of Women. Served on human rights tribunals 
for the Canadian Human Rights Commission. Writer and consultant. 


The Committee appointed Professor Robin Elliot of the Faculty of Law at 
the University of British Columbia as its Director of Legal Research. 


Ms. Robin Jamieson has been Director of Administration and Secretary to 
the Committee. 


While the Committee undertook much of the necessary legal research, 
empirical research was commissioned by the Department of Justice after 
consultation with the Committee. The following working papers have been 
prepared for the Department and were available to the Committee: 


Pornography and Prostitution in Denmark, France, West Germany, The 
Netherlands and Sweden, John S. Kiedrowski, Jan J.M. van Dijk, Working 
Paper #1; 


Pornography and Prostitution in the United States, D. Sansfagon, Working 
Paper #2; 


Agreements and Conventions of the United Nations with Respect to Pornography 
and Prostitution, D. Sansfagon, Working Paper #3; 


Prostitution and Pornography in Selected Countries, C.H.S. Jayewardene, T.J. 
Juliani and C.K. Talbot, Working Paper #4; 


Canadian Newspapers Coverage of Pornography and Prostitution, 1978-83, M. El 
Komos, Working Paper #5; 


Canadian Attitudes Toward and Perceptions of Pornography and Prostitution, 
Peat Marwick & Partners, Working Paper #6; 


The Ladies (and Gentlemen) of the Night and the Spread of Sexually 
Transmitted Diseases, M. Haug and M. Cini, Working Paper #7; 


Vancouver Field Study of Prostitution, Research Notes, 2 vols., J. Lowman, 
Working Paper #8; 


A Report on Prostitution in the Prairies, M. Laut, Working Paper #9; 
A Report on Prostitution in Ontario, J. Fleischman, Working Paper #10; 


A Report on Prostitution in Quebec, R. Gemme, A. Murphy, M. Bourque, M. A. 
Nemeh, and N. Payment, Working Paper #11; 


A Report on Prostitution in the Atlantic Provinces, N. Crook, Working Paper #12; 


The Impact of Pornography: an Analysis of Research and Summary of Findings, 
H.B. McKay and D.J. Dolff, Working Paper #13; 


The Development of Law and Public Debate in the United Kingdom in Respect of 
Pornography and Obscenity, lan Taylor, Working Paper #14, Department of 
Justice, Ottawa, 1984. 


A Content Analysis of Sexually Explicit Videos in British Columbia, T.S. Palys, 
Working Paper #15; 


Sexuality and Violence, Imagery and Reality: Censorship and the Criminal 
Control of Obscenity, N. Boyd, Working Paper #16; 


A Survey of Canadian Distributors of Pornographic Material, B. Kaite, Working 
Paper #17; 


The Director of Legal Research undertook research in the following areas: 


(i) comparative legislation and jurisprudence in the United States, the 
United Kingdom, Australia and New Zealand; 


(ii) the provisions of the Criminal Code and related Canadian 
jurisprudence; 


(iii) the provisions of the Charter of Rights and Freedoms as they relate 
to pornography and prostitution; 


(iv) Canadian municipal by-laws and related jurisprudence; 


(v) previous proposed Canadian legislation and suggestions for law 
reform; 


(vi) review of reports of various Canadian parliamentary committees, 
Law Reform Commission, American, English and Australian 
commissions and committees on obscenity, pornography, film 
classification and prostitution. 


In order to describe and publicize the issues and, as a means of focusing 
discussion at our public meetings, the Committee decided to publish an Jssues 
Paper for circulation to those who were or might be interested in our work. A 
total of 16,200 copies were made and circulated. 


The public hearings took place from January to June 1984 in 22 centres 
across Canada. The cities and towns visited by the Committee (in order) are: 


Calgary Victoria 
Edmonton Regina 
Vancouver Winnipeg 
Toronto Ottawa/Hull 
Niagara Falls St. John’s 
London Charlottetown 
Windsor Fredericton 
Montreal Halifax 

Val D’or Thunder Bay 
Sherbrooke Yellowknife 
Quebec City Whitehorse 


In addition to the public hearings and research commissioned by or for the 
Committee, the Committee held a series of consultations with representatives 
from all levels of government. Thus, we met with such groups as local police 
forces, provincial film boards, the CRTC, RCMP and officials from Customs 
and Excise, Canada Post and the Department of Communications. In addition, 
the Committee met with Drs. Edward Donnerstein and Neil Malamuth, whose 
research on the subject of pornography has become well known. The 
Committee was also privileged to meet with Professor Bernard Williams, the 
chairman of the Committee on Obscenity and Film Censorship appointed by 
the Government of the United Kingdom in 1977. Private meetings were held 
with members of the public who, for whatever reason, felt that they could not 
make a public submission to the Committee. In this way we met with, among 
others, adult and juvenile prostitutes, the parents of prostitutes, social workers 
and people who worked in the adult entertainment industry. A final part of our 
work involved the Committee in becoming familiar with the areas of street 
prostitution in the cities we visited and with the content of currently available 
adult magazines, films and videos. 


In coming to prepare our Report and make recommendations, the 
Committee imposed upon itself the discipline of preparing draft legislation 
whenever we recommended legislative change. We concluded at an early stage 
that any legal changes we might recommend should have the effect of bringing 
clarity and certainty to the law. It seemed to us that our contribution to law 
reform would be most useful if we were prepared to show precisely how the law 
should be changed. 


On the basis of all the work we have undertaken, certain conclusions stand 
out. With respect to pornography, its availability and its control, it is 
overwhelmingly apparent that the current legal proscriptions are unsatisfactory 
to everyone. On the question of prostitution, and street prostitution in 
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particular, it is also evident that our current criminal law is ineffective and 
unsatisfactory from the point of view of anyone who comes into contact, either 
willingly or unwillingly, with prostitution and related activities. 


Having said that there is agreement that the current situation is very 
problematic, it is also true to say that that is where consensus ends. Opinions 
differed widely in relation to the factors which were seen to have created the 
current situations with respect to pornography and prostitution; the suggestions 
for change were equally diverse. Thus, while concern about prostitution and 
pornography is very evident, the work of this Committee should be seen as only 
the most recent attempt to deal with these issues. As our understanding of the 
issues increases and the impact of the Charter of Rights and Freedoms 
becomes more evident, it may well be necessary to make further recommenda- 
tions for change. The unsatisfactory nature of the current legislation, however, 
is so evident that immediate action is necessary and cannot be postponed. 


There is a further reason why action is needed now. Over the course of its 
work, the Committee has become convinced that legal reform alone cannot 
address the issues of pornography and prostitution. Social policies and actions 
are essential to any long-term strategy designed to deal with these issues. Given 
the concerns these issues have engendered, it is apparent to the Committee that 
the issues have to enter the public debate whether that debate be over 
educational programs, social service allocations, media policies or questions of 
economic and social disparity. Pornography and prostitution need to be put on 
the agenda for social action. It is our view that nothing is served by delaying 
this process and that in fact we have much to gain by giving immediate 
attention to the questions which have been raised. Concerted action and 
attention to the issues is needed if we are to have lasting solutions to the 
problems which pornography and prostitution engender. The sooner we begin 
this action the more successful we are likely to be in creating and maintaining 
a society where the callous exploitation of sexuality and sexual relations is no 
longer condoned or accepted. 


Philosophical Considerations 


Any attempt by a society to deal with pornography and prostitution must 
take account of its own philosophical and ethical traditions. A necessary 
prelude, then, to examining social and legal strategies for dealing with these 
problems is to analyze the thinking about pornography and prostitution in 
Canada and in other societies which have a similar pattern of social and 
cultural development. Accordingly, the Committee considered different 
philosophical traditions from which we have drawn principles which we believe 
must inform any attempt to reform our legal and social responses to 
pornography and prostitution. The different philosophies are also reflected, of 
course, in attitudes towards the criminal law and its role in society. 


A wide range of views were put to us during the hearings as to the 
appropriate role of criminal law in dealing with both pornography and 
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prostitution. These ranged from the extreme conservative position that there 
should be a complete identification of the criminal law of the state with the 
“moral law”, to the extreme libertarian view that the criminal law should 
intrude only when physical harm had been caused by one person to another. 


It is our view that the role of the criminal law lies mid-way between these 
extremes. Criminal law has something to say about both the values of society 
and the need to protect them by a system of proscriptions and punishments. 
There are dangers, however, in criminal law being used in inappropriate ways 
to solve problems which may be more susceptible to other legal strategies or to 
non-legal social regimes. Thus we are strongly of the view that great care has 
to be taken to establish what the social values are that need to be reinforced 
and protected and to demonstrate the propriety and efficacy of using the 
criminal law for these purposes. 


Essential Principles 


We do not, in this Report, adopt in its entirety any one perspective or 
theory of society or of pornography and prostitution. 


It is undeniable, however, that certain basic principles have informed our 
thinking on these issues. They have influenced the way we have formulated our 
recommendations and may well have had a bearing on how we as a Committee 
have synthesized the public’s views and found or interpreted areas of consensus. 


We want to make our premises explicit so that readers of this Report may 
more fully appreciate its perspective and the pattern for public policy which we 
have tried to develop. We feel confident, as a result of the deliberative phase of 
our Committee’s work, that the principles set out below reflect some reasonable 
degree of social consensus, and that these principles should inform the 
approach of the legislator to pornography and prostitution. 


The essential principles upon which we have sought to craft our proposals 
are: 


Equality 


We are fully persuaded that any legal regime of dealing with pornography 
and prostitution must be founded upon the rights of women and men to legal, 
social and economic equality. 


We recognize that the issue of equality also arises in the context of young 
persons. However, we do not think that the child can be treated as the full legal 
equal of the adult, for purposes of fashioning the criminal laws. Society must 
accept a greater measure of responsibility for their welfare, and young persons 
may, in turn, expect some corresponding curtailment of their capacity to act as 
free agents. 


Responsibility 


We are of the view that, as a general rule, the adult must accept 
responsibility for his or her actions. 


In contrast, it is our view that children should be regarded as vulnerable 
and in need of society’s protection when dealing with the issues of pornography 
and prostitution. Children would thus be seen as victims or potential victims of 
people engaged, or wanting to engage, in these activities. 


Individual Liberty 


The basic idea that adults are responsible for their conduct carries with it 
the corollary that the law should permit them a zone free from regulation, in 
which they are responsible only to themselves. An important aspect of this 
personal liberty is, in our view, freedom of expression. 


However, where the behaviour of an adult begins to impinge on the lives 
or conduct of others in unacceptable ways, there is a place for the state. We see 
the zone of no regulation as that where the adult’s conduct does not coerce 
others, and where it does not impinge unacceptably on the values which are 
basic to our society. 


While equality has already been signalled as a basic principle, human 
dignity and voluntary sexual expression are other values which may conflict 
with the principle of individual liberty and must also be protected. 


Human Dignity 


It was striking to observe how often during the course of the public 
hearings people would affirm their view that human beings are special, caring 
and possessed of a basic worth and dignity which they believed was being 
seriously interfered with by pornography and the treatment of prostitutes in 
our society. The public hearings brought to the fore many calls for a regime of 
regulation which fosters, not destroys, human dignity. In our view, an 
important part of human dignity is basic physical integrity (which can also, of 
course, be viewed as an aspect of individual liberty). Activities which threaten 
the physical well-being of others can find no real place in a civilized society. 


Appreciation of Sexuality 


We think that it is essential to accept as a point of departure for policy- 
making the idea that human beings enjoy and benefit from open and caring 
sexual relationships, characterized by mutuality and respect. This principle 
extends to those under 18 as well, for the child is, in our view, a sexual being. 


Constitutional Considerations 


The development of recommendations on criminal and regulatory law in 
Canada must necessarily take place within the context of constitutional law 
and practice. In particular, the recommendations must be sensitive to two 
elements in the Canadian constitutional system: (a) the existence of the 
Charter of Rights and Freedoms which represents the first attempt in Canada 
to enshrine a legal statement of basic rights and values in a fundamental 
constitutional document (a document which unlike ordinary statutory law is 
not subject solely to the sovereignty of Parliament); and (b) the division of 
powers established between the federal Parliament and the provincial 
legislatures within the structure of Canadian federalism by the Constitution 
Act (formerly the British North America Act). 


The Charter is a very recent document which means that many of its 
practical implications have yet to be determined. Accordingly, any account of 
its Operation in general and in particular contexts must be to some extent 
tentative and speculative. The division of powers within the Canadian 
Constitution is an issue which has exercised the courts since Confederation in 
1867. There is accordingly a large body of case law on it, although changing 
and sometimes conflicting views on where the balance between federal and 
provincial power should lie results in uncertainty in some areas. However, 
guidance is easier to find on the Constitution Act than it is on the Charter. 


It will be apparent that, because of the Charter and the division of 
legislative powers, attempts to address the issues of pornography and 
prostitution through law reform are necessarily complex. This intricacy is 
compounded further by the complexity of the issues themselves. 


Pornography 


At the time the Committee wrote the Issues Paper, we considered very 
carefully whether we should formulate a working definition of pornography for 
use at the public hearings. We decided not to follow such a course of action. 
The major reason for our decision was that we believed that one of the 
important functions of the public hearings was to learn from Canadians how 
they used the term and what sort of material their usage encompassed. 


When we use the term pornography in this Report, we are using it 
generally and in the popular sense because we are talking about what laws 
people complained about. In general terms, there are two types of pornography 
being discussed. 


One sort of pornography is that which could be said to be merely sexually 
explicit, with very little emphasis on violence or forbidden (in the sense of 
illegal) acts. As the emphasis on violence or illegality increases, we move to 
another type of pornography, described by feminist thinkers such as Jillian 
Riddington and Helen Longino. The real message of such material is said to be 
sexual exploitation and degradation of its participants, with portrayal of men 
as aggressors and women as subordinate. 


The word pornography does not appear in any of the current legislation 
which deals with offensive materials and performances. This was one area of 
criticism of the present law, since many people argued that the current 
terminology (i.e. the use of obscene) should be replaced and that new sections 
dealing explicitly with pornography be drafted. 


Further criticism centred round the lack of uniformity in the terminology 
of different sections of the Criminal Code, for example 159(1), 159(2)(a), 160, 
161, 163, 164, 162(2), and between the Criminal Code and other legislation 
such as the Customs Tariff Act and the Broadcasting Act. Although it is 
noticeable that many of the main provisions refer to obscenity and indecency, 
there is sufficient variation in the legislation to create uncertainty as to what is 
prohibited. 


Strong criticism was also directed at the community standards test of 
tolerance used to determine whether some material is indeed obscene as 
defined in section 159(8) of the Code. Application of this test, whether by 
judges or juries, can make the interpretation of this provision quite 
unpredictable. 


In essence, the current legislation is seen to be problematic because it does 
not clearly and consistently define the material which is prohibited and, for 
many people, is inadequate to the task of controlling the sorts of materials 
which are now widely and easily available. The location of the criminal 
provisions within the part of Code entitled “Offences Tending to Corrupt 
Morals” attests to a view of pornography which is outdated and out of tune 
with current realities. 


Our approach has been to try to define as precisely as possible the kinds of 
images and representations which deserve a criminal sanction, or regulation. 


Recommendations 


Criminal Code 


Our recommendations flow from the guiding principles which we have set 
forth and are reflective of the current situation with respect to the availability 
and use of pornographic material, the harms which we feel are associated with 
this material and our views on the proper role of the criminal law in the area. 
In essence we see two forms of harm flowing from pornography. The first is the 
offence which it does to members of the public who are involuntarily subjected 
to it. The second is the broader social harm which it causes by undermining the 
right to equality which is set out in section 15 of the Charter of Rights and 
Freedoms. 


Terminology 


We are recommending that the term obscene be retired from the criminal 
law and related federal legislation. It simply does not encompass the kind of 
material which is being described as the new pornography. Along with 
obscenity would go the heading of the part of the Code in which it appears: 
“Offences Tending to Corrupt Morals.” Sexual morality is not really the 
essence of the offence in pornographic material available today. 


Recommendation 1 


The term “obscenity” should no longer be used in the Criminal Code, and the 
heading “Offences Tending to Corrupt Morals” should also be removed. 


We do not plan to make the term “pornography” central to the definitions 
in our proposed amendments. It is simply too elusive to provide the precision 
needed in the criminal law. 


Recommendation 2 


New criminal offences relating to “pornography” should be created, with 
care being exercised to ensure that the definition of the prohibited conduct, 
material or thing is very precise. 
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The term obscenity may include material which would not be considered 
pornographic, eg. violent material which has no sexual connotations. We are of 
the opinion that the government should give consideration to establishing a 
section in the Code which would deal with violent material in a manner similar 
to the one we are proposing for sexual material. 


Recommendation 3 


The federal government should give immediate consideration to studying 
carefully the introduction of criminal sanctions against the production or 
sale or distribution of material containing representations of violence 
without sex. 


There is at least one offence in the present Code which relates to disgust: 
subsection 159(2)(b) prohibits the public exhibition of a “disgusting object”’. In 
our view, little that is necessary for the protection of basic values would be lost 
by removing: altogether the penalties against material that is disgusting, 
provided that the criminal law regime we are recommending is in place. 


Recommendation 4 


There should be no sanctions introduced respecting material that is 
‘disgusting’ even though our proposed repeal of section 159 would remove the 
existing offence relating to a disgusting object. 


What to control? 


It was apparent at the public hearings that many people thought that the 
portrayals of women and children in the media were generally distorted and 
falsely depicted. 


While the Committee has every sympathy for this view, we do not believe 
that the elimination of false depictions of women can be achieved through 
Criminal Code provisions. 


We are convinced, however, that some material of a sexual nature can be 
so damaging to individuals and society that it must be the subject of the 
criminal sanction. The crux of the issue, of course, is to define the precise 
nature of the material which should be prohibited or regulated in such a way as 
to include only the specific sorts of things which are harmful. 


In relation to adults, our approach is characterized by acceptance of the 
egalitarian argument that impairment of a fundamental social value can 
properly be regarded as a “harm” meriting legislative control. In this respect, 
we are concerned with material that inhibits the improvement of the status of 
women. With respect to children, we are concerned to protect them from 
sexual exploitation. 


It is also, in our view, a significant social fact that many people are 
offended by sexually explicit material. These feelings of offence and disgust 
can, we believe, justify restraints on the display of pornography. 


1] 


We also believe that young people should be protected from exposure to 
pornographic materials. 


We are proposing a three-tier system for pornographic material. 


Recommendation 5 


Controls on pornographic material should be organized on the basis of a 
three-tier system. The most serious criminal sanctions would apply to 
material in the first tier, including a visual representation of a person under 
18 years of age, participating in explicit sexual conduct, which is defined as 
any conduct in which vaginal, oral or anal intercourse, masturbation, 
sexually violent behaviour, bestiality, incest, necrophilia, lewd touching of 
the breasts or the genital parts of the body, or the lewd exhibition of the 
genitals is depicted. Also included in tier one is material which advocates, 
encourages, condones, or presents as normal the sexual abuse of children, 
and material which was made or produced in such a way that actual physical 
harm was caused to the person or persons depicted. 


Less onerous criminal sanctions would apply to material in the second tier. 
Defences of artistic merit and educational or scientific purpose would be 
available. The second tier consists of any matter or performance which 
depicts or describes sexually violent behaviour, bestiality, incest or 
necrophilia. Sexually violent behaviour includes sexual assault and physical 
harm depicted for the apparent purpose of causing sexual gratification or 
stimulation to the viewer, including murder, assault or bondage of another 
person or persons, or self-infliction of physical harm. 


Material or productions in the third tier would attract criminal sanctions 
only when displayed to or performed before the public without a warning as 
to their nature or when sold or made accessible to people under 18. 
Unsolicited mail incorporating such material is also included. In tier three is 
visual pornographic material or performances in which are depicted vaginal, 
oral, or anal intercourse, masturbation, lewd touching of the breasts or the 
genital parts of the body or the lewd exhibition of the genitals, but no 
portrayal of a person under 18 or sexually violent pornography is included. 


It is our opinion that this system represents a significant improvement over 
the current situation. 


Some of the significant points are: 
—the increased protection of children; 


—the connotations of physical harm caused in the context of sexual 
relations; 


—the protection of values favouring equality; 


—the protection of freedom of expression through the defences 
allowed in tier two; 


—the elimination of the community standards of tolerance test; 


—the protection against the inadvertent exposure to visual 
pornographic material. 


Although we have devised this three-tier approach primarily to guide our 
thinking on the criminal law, we believe that it also serves to rationalize, as 
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well, the relation between the federal and the provincial spheres. In our view, 
the proper approach is for the provinces to concentrate their regulatory efforts 


on the tier three material. 


Recommendation 6 


The provinces and the municipalities should play a major role in regulation 
of the visual pornographic representations that are not prohibited by the 
Criminal Code through film classification, display by-laws and other similar 
means. The provinces should not, however, attempt to control such 
representations by means of prior restraint. 


Recommendation 7 


Section 159 of the Criminal Code should be repealed, and replaced with the 
following provision: 


PORNOGRAPHY CAUSING PHYSICAL HARM 


159(1)(a) Everyone who makes, prints, publishes, distributes or has 
in his possession for the purposes of publication or distribution any 
visual pornographic material which was produced in such a way that 
actual physical harm was caused to the person or persons depicted is 
guilty of an indictable offence and liable to imprisonment for five years. 

(b) Everyone who sells, rents, offers to sell or rent, receives for sale 
or rent or has in his possession for the purpose of sale or rent 
any visual pornographic material which was produced in such a 
way that actual physical harm was caused to the person or 
persons depicted is guilty: 

(i) of an indictable offence and is liable to imprisonment for 
two years or 

(ii) of an offence punishable on summary conviction and is 
liable to a fine of not less than $500 and not more than 
$2,000 or to imprisonment for six months or to both. 

(c) “Visual pornographic material” includes any matter or thing in 
or on which is depicted vaginal, oral or anal intercourse, 
sexually violent behaviour, bestiality, incest, necrophilia, 
masturbation, lewd touching of the breasts or the genital parts 
of the body or the lewd exhibition of the genitals. 


SEXUALLY VIOLENT AND DEGRADING POR- 
NOGRAPHY 


159(2)(a) Everyone who makes, prints, publishes, distributes or has 
in his possession for the purposes of publication or distribution any 
matter or thing which depicts or describes: 

(i) sexually violent behaviour, 

(ii) bestiality, 

(iii) incest or 

(iv) necrophilia 
is guilty of an indictable offence and liable to imprisonment for five 
years. 

(b) Everyone who sells, rents, offers to sell or rent, receives for sale 
or has in his possession for the purpose of sale or rent any 
matter or thing which depicts or describes: 

(i) sexually violent behaviour, 


he 


(ii) bestiality, 
(iii) incest or 
(iv) necrophilia 

is guilty: 

(i) of an indictable offence and is liable to imprisonment for 
two years or 

(ii) of an offence punishable on summary conviction and is 
liable to a fine of not less than $500 and not more than 
$1,000 or to imprisonment for six months or to both. 

(c) Everyone who displays any matter or thing which depicts or 
describes: 

(i) sexually violent behaviour, 

(ii) bestiality, 

(iii) incest or 

(iv) necrophilia 
in such a way that it is visible to members of the public in a place to 
which the public has access by right or by express or implied invitation 
is guilty of: 

(i) an indictable offence and is liable to imprisonment for 

two years or 

(ii) an offence punishable on summary conviction and is 

liable to a fine of not less than $500 and not more than 

$1000 or to imprisonment for six months or to both. 

(d) Nobody shall be convicted of the offence in subsection (2)(a) 
who can demonstrate that the matter or thing has a genuine 
educational or scientific purpose. 

(e) Nobody shall be convicted of the offence in subsection (2)(b) 
who can demonstrate that the matter or thing has a genuine 
educational or scientific purpose, and that he sold, rented, 
offered to sell or rent or had in his possession for the purpose of 
sale or rent the matter or thing for a genuine educational or 
scientific purpose. 

(f) Nobody shall be convicted of the offences in subsections (2)(a) 
and (2)(b) who can demonstrate that the matter or thing is or is 
part of a work of artistic merit. 

(g) Nobody shall be convicted of the offences in subsection (2)(c) 
who can demonstrate that the matter or thing: 

(i) has a genuine educational or scientific purpose, or 
(ii) is or is part of a work of artistic merit 

and 
(iii) was displayed in a place or premises or a part of 
premises to which access is possible only by passing a 
prominent warning notice advising of the nature of the 
display therein. 

(h) In determining whether a matter or thing is or is not part of a 
work of artistic merit the Court shall consider the impugned 
material in the context of the whole work of which it is a part in 
the case of a book, film, video recording or broadcast which 
presents a discrete story. In the case of a magazine or any other 
composite or segmented work the court shall consider the 
impugned material in the context of the specific feature of 
which it is a part. 


DISPLAY OF VISUAL PORNOGRAPHIC 
MATERIAL 


159(3)(a) Everyone who displays visual pornographic material so 
that it is visible to members of the public in a place to which the public 
has access by right or by express or implied invitation is guilty of an 
offence punishable on summary conviction. 

(b) No one shall be convicted of an offence under subsection (1) 
who can demonstrate that the visual pornographic material was 
displayed in a place or premises or a part of premises to which 
access is possible only by passing a prominent warning notice 
advising of the display therein of visual pornographic material. 

(c) For purposes of this section “visual pornographic material” 
includes any matter or thing in or on which is depicted vaginal, 
oral or anal intercourse, masturbation, lewd touching of the 
breasts or the genital parts of the body, or the lewd exhibition of 
the genitals, but does not include any matter or thing prohibited 
by subsections (1) and (2) of this section. 


FORFEITURE OF MATERIAL 


159(4) In any proceedings under section 159(1)(a) and (b), 
159(2)(a) and (b), and 164, where an accused is found guilty of the 
offence the court shall order the offending matter or thing or copies 
thereof forfeited to Her Majesty in the Right of the Province in which 
proceedings took place, for disposal as the Attorney General may direct. 


ABSENCE OF DEFENCE 


159(5) It shall not be a defence to a charge under sections 159(1)(a) 
and 159(2)(a) that the accused was ignorant of the character of the 
matter or thing in respect of which the charge was laid. 


DUE DILIGENCE DEFENCE 


159(6) Nobody shall be convicted of the offences in sections 
159(1)(b) and 159(2)(b) who can demonstrate that he used due 
diligence to ensure that there were no representations in the matter or 
thing which he sold, rented, offered for sale or rent, or had in his 
possession for purposes of sale or rent, which offended the section. 


DIRECTORS 


159(7) Where an offence under this section committed by a body 
corporate is proved to have been committed with the consent or 
connivance of, or to be attributable to any neglect on the part of, any 
director, manager, secretary or other similar officer of the body 
corporate, or any person who was purporting to act in any such capacity, 
he as well as the body corporate shall be guilty of the offence and shall 
be liable to be proceeded against and punished accordingly. 


DEFINITIONS 


159(8) For purposes of this section, “sexually violent behaviour” 

includes: 

(a) sexual assault, 

(b) physical harm including murder, assault or bondage of another 
person or persons, or self-infliction of physical harm, depicted 
for the apparent purpose of causing sexual gratification to or 
stimulation of the viewer. 
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Section 160 


Section 160, the forfeiture provision of the Code, received little comment 
either at the public hearings or in the briefs submitted to the Committee. 


The Committee is of the view that section 160 should be retained, at least 
insofar as tier one and tier two material is concerned. Such a provision provides 
a speedy way of resolving whether the material is in fact prohibited, it allows 
for a resolution where there is no risk of anyone being convicted of a criminal 
offence and it provides the private citizen with an effective alternative to a 
private prosecution. 


A revision is also needed to Section 160 to make it clear that the onus is 
on the Crown to prove beyond a reasonable doubt that the material in question 
is obscene. 


Recommendation 8 


Section 160 of the Code, allowing forfeiture proceedings to be brought as an 
alternative to a criminal charge, should be retained in the Code but its 
application should be limited to tier one and tier two material. 


Recommendation 9 


To clarify the law on this point, section 160 should be amended to make it 
clear that the onus rests on the Crown under this section to prove beyond a 
reasonable doubt that the material comes within either tier one or tier two. 


Section 161 


Recommendation 10 


Section 161 of the Code should be amended as follows: 


161. Everyone who refuses to sell or supply to any other person 
copies of any publication for the reason only that such other person 
refuses to purchase or acquire from him copies of any other publication 
that such other person is apprehensive may offend section 159(1) or 
section 159(2) of the Code is guilty of an indictable offence and is liable 
to imprisonment for two years. 


Section 162 


It will be recalled that section 162 deals with the publication of reports of 
judicial proceedings. 


The Committee is of the view that section 162 should be repealed. It most 
certainly cannot be sustained on the basis of the need to protect public morals. 


Recommendation 11 


Section 162 of the Code should be repealed. 


Section 164 


Recommendation 12 


Section 164 of the Code should be repealed and replaced by: 
MAILING PORNOGRAPHIC MATERIAL 


164(1) Everyone who makes use of the mails for the purpose of 
transmitting or delivering any matter or thing which: 
(a) depicts or describes a person or persons under the age of 18 
years engaging in sexual conduct, 
(b) advocates, encourages, condones or presents as normal the 
sexual abuse of children 


is guilty of an indictable offence and liable to imprisonment for ten 
years. 


(2) Everyone who makes use of the mails for the purpose of 
transmitting or delivering any matter or thing which: 

(a) by virtue of its character gives reason to believe that actual 

physical harm was caused to the person or persons depicted or 

(b) depicts or describes: 

(i) sexually violent behaviour, 

(ii) bestiality, 

(iii) incest or 

(iv) necrophilia 
is guilty of an indictable offence and liable to imprisonment for five 
years. 

(3) Everyone who makes use of the mails for the purpose of 
transmitting or delivering unsolicited visual pornographic material to 
members of the public is guilty of an offence punishable on summary 
conviction. 

(4) Nobody shall be convicted of the offence in subsection (2)(b) 
who can demonstrate that the matter or thing mailed: 

(a) has and is being transmitted or delivered for a genuine 

educational or scientific purpose or 

(b) is or is part of a work of artistic merit. 

(5) It shall not be a defence to a charge under subsections (1) and 
(2) of this section that the accused is ignorant of the character of the 
matter or thing in respect of which the charge was laid. 

(6) For purposes of this section “visual pornographic material” 
includes any matter or thing in or on which is depicted vaginal, oral or 
anal intercourse, masturbation, violent behaviour, incest, bestiality, 
necrophilia, lewd touching of the breasts or the genital parts of the body 
or the lewd exhibition of the genitals. 


The new section 164 incorporates the changes made to section 159 and 
covers all three tiers. As we consider the retailers of tier one and two material 
as the equals in the production, distribution chain to the makers, printers, 
publishers and distributors referred to in section 159(1)(2) and 159(2)(a), we 
have concluded that ignorance of content should similarly not constitute a 
defence (section 164(5)). Moreover, the same maximum penalty should apply 
as is prescribed by section 159(1)(a) and (2)(a). 


Section 165 


Section 165 of the present Code establishes the manner of proceeding 
under, and the penalties for breach of, the Code sections dealing with 
publication, distribution and sale, tied sales, judicial proceedings, theatrical 
performances and use of the mails. As the sections we recommend have specific 
penalties attached, repeal of this section is in order. 


Recommendation 13 


Section 165 of the Criminal Code should be repealed. 


Offences Relating to Pornographic Performances 


Section 163 


We have adopted the same approach to the control of live pornographic 
performances that we have taken to the control of pornographic material. 
Hence, the provision which we recommend be included in the Criminal Code in 
the place of the existing section 163 is divided into three different offences, one 
to deal with live performances that fit the description of tier one material 
(section 163(1)), one to deal with live performances that fit the description of 
tier two material (section 163(2)), and one to deal with live performances that 
fit the description of tier three material (section 163(3)). 


We are well aware that these proposals would produce a significant 
change in the law in this area, since it would mean that “live sex” shows would 
no longer be criminalized. We did not feel that a criminal prohibition against 
such shows could be justified under any of the rationales that we have given for 
the other Criminal Code prohibitions we have recommended. Nor, in our view, 
could any other convincing rationale be found. Although not prohibited, live 
sex shows would be subject to regulation by the provinces or municipalities. 


Recommendation 14 


Section 163 of the Code should be repealed and replaced by: 
LIVE SHOWS 


163(1) Everyone who, being the owner, operator, lessee, manager, 
agent or person in charge of a theatre of any other place in which live 
shows are presented, presents or gives or allows to be presented or given 
therein a performance which advocates, encourages, condones or 
presents as normal the sexual abuse of children is guilty of an indictable 
offence and liable to imprisonment for ten years. 


(2) Everyone who, being the owner, operator, lessee, manager, agent 
or person in charge of a theatre or any other place in which live shows 
are presented, presents or gives or allows to be presented or given 
therein a performance which: 

(a) involves actual physical harm being caused to a_ person 

participating in the performance or 


(b) represents: 
(i) sexually violent behaviour, 
(ii) bestiality, 
(iii) incest or 
(iv) necrophilia 
is guilty of an indictable offence and liable to imprisonment for five 
years. 

(3) Everyone who, being the owner, operator, lessee, manager, agent 
or person in charge of a theatre or any other place in which live shows 
are presented, presents, or gives or allows to be presented or given 
therein without appropriate warning a performance in which explicit 
sexual conduct is depicted is guilty of an offence punishable on 
summary conviction. 

(4) It shall not be a defence to a charge under subsections (1) and 
(2) that the accused was ignorant of the character of the production. 

(5) Nobody shall be convicted of the offence under subsection (2)(b) 
who can demonstrate that: 

(a) the performance is or is part of work of artistic merit and 


(b) the performance was presented or given in a place or premises 
or a part of premises to which access is possible only by passing 
a prominent warning notice advising of the nature of the 
performance. 

(6) For purposes of subsection 3 it shall be sufficient to establish 
that an appropriate warning was given that the performance was 
presented or given in a place or premises or a part of premises to which 
access is possible only be passing a prominant warning notice advising 
of the nature of the performance. 

(7) For purposes of subsection 3, “explicit sexual conduct” includes 
vaginal, oral or anal intercourse, masturbation, lewd touching of the 
breasts or the genital parts of the body or the lewd exhibition of the 
genitals. 


Recommendation 15 


The provinces and the municipalities should play a major role in regulation 
of live performances involving sexual activity that are not prohibited by the 
Criminal Code, through licensing, zoning and other similar means. 


Section 170 


Recommendation 16 
Section 170 of the Criminal Code should be amended to add the following 
provision: 
This section has no application to a theatre or other place licensed 
to present live shows. 


Section 170 penalizes nudity in a public place without lawful excuse. The 
purpose of this exemption is to ensure that live performances will be proceeded 
against under section 163 of the Code, rather than this provision. 
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Canada Customs 


Our recommendations are divided into two categories, legal and 
administrative. 


Legal 


Recommendation 17 
The amendments we have proposed to the Criminal Code with respect to 
proscribed pornographic material should be incorporated by reference into 
the list of goods prohibited entry into Canada by Schedule C of the Customs 
Tariff and incorporated by reference into the Customs Act. 


We are of the view that our description of proscribed pornographic 
material in the Criminal Code should be incorporated by reference in all other 
federal legislation which attempts to regulate such material. It will be essential 
to do so if we are to achieve the kind of concerted and consistent regulatory 
effort needed to deal with pornographic material. There must be a common 
understanding of what kind of material should be regulated and controlled. 


Our recommendations deal only with material that contains some kind of 
sexual activity. They do not extend to those materials which are, for example, 
violent and/or disgusting, but lacking in any depiction or description of sexual 
activity. 


Recommendation 18 


If, in administering the Customs Tariff, it becomes necessary for Customs to 
formulate descriptions of pornographic material more precisely than do our 
Criminal Code recommendations, Customs should put such formulations in 
the form of Regulations rather than internal policy guidelines or memoranda. 


We think that such regulations should be posted at all regional offices, be 
available to the public and passed only after there has been an opportunity for 
public comment. 


Recommendation 19 


The Criminal Code should be amended to provide that it be an offence to 
import into Canada pornographic material proscribed by the Criminal Code. 


We have concluded that it should be a criminal offence to import certain 
kinds of pornographic material. We point out that if our recommendations with 
respect to inclusion in the Criminal Code of various kinds of pornographic 
material are accepted, the offence of importing should extend only to that 
material which is proscribed, not the material that is regulated in terms of 
display and its availability to children. 


Recommendation 20 


Judges should be entitled to consider at the time of sentencing a person 
convicted of dealing in one manner or another with proscribed pornographic 
material that the person disclosed to law enforcement officers the source of 
the material in question. 
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Information about the source of pornographic material is difficult to elicit 
and yet would be of assistance in the efforts to control the importation of 
prohibited material. 


We believe that the only viable recommendation that we can make on this 
matter is that judges be encouraged to take into account at time of sentencing, 
the fact that the accused disclosed the source of the material. 


Administrative 


Recommendation 21 


The federal government should give higher priority than it now does to the 
control of the importation of pornography. 


We believe that the inability of Customs to stem the flow of pornography 
into Canada is due, in part, to the lack of political will. We were advised by 
Customs officials that greater emphasis has been given by the federal 
government to the enforcement of the rules and regulations that apply to 
automobiles and clothing than to the enforcement of Tariff Item 99201-1. 


This ordering of priorities is, in our view, unacceptable. 


Recommendation 22 


The basic 1977 policy guidelines on the interpretation of prohibited goods 
should be immediately revised to contain more precise and contemporary 
formulations of characteristics which must be present to make materials 
“immoral or indecent”. 


The very language used in the current policy guidelines indicates the need 
for reform. The terms presently used in the guidelines reflect a dated notion of 
the kind of pornographic material that is widely available for distribution. We 
are aware that the Customs Branch agrees that the guidelines should be 
reformed and is in the process of doing so. 


Recommendation 23 


The jurisdiction to clear film and video recordings for importation into 
Canada should remain with Canada Customs. The jurisdiction to classify 
film and video recordings for sale or rent or public showing should remain 
with the provincial film classification boards. 


Recommendation 24 


Co-operation between Customs and provincial film classification boards 
should continue in order that the classification of film and video recordings 
can take place as part of a single integrated administrative procedure. 


Recommendation 25 


Film or video recordings referred by Customs to provincial classification 
boards should remain in the continuous control of both agencies until the 
classification and clearance process is complete. 
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In the Report we have discussed the various reasons which led us to 
recommend that jurisdiction to classify film and video recordings should 
continue to reside with provincial film classification boards. Some of the 
reasons have to do with the distinctively Canadian issues of culture and 
language, and others have to do with the immediacy of a relatively local 
classification system, when compared with what would likely be seen as the 
remoteness of a national system. 


In order to prevent the possibility of allowing the entire Customs 
inspection system to be frustrated by the unauthorized copying of material 
pending ultimate Customs clearance, we conclude that film and video 
recordings to be classified should remain in the control of Customs until the 
clearance process is complete. 


Specifically we think that the practice followed in Quebec of allowing an 
importer to have custody of the material for classification should be stopped. 


Recommendation 26 


The management information services of Customs should be upgraded to 
provide an adequate central data base and the ancillary systems necessary to 
capture, store and retrieve information relating to the importation of 
prohibited material into Canada. 


Recommendation 27 


Customs should be adequately equipped to fulfill its responsibilities in 
contributing to the information flow required for an effective interface 
between the resources of Customs and law enforcement agencies. 


As we indicate, the current information system used by Customs is 
woefully inadequate. 


The immediate consequence of this lack of information resources is delay 
and inconsistency. The ultimate consequence is the inability of Customs to 
contribute appropriately to the other highly integrated gathering systems being 
put in place by law enforcement agencies. 


Recommendation 28 


Customs should investigate the practicality of charging appropriate fees for 
the filing and hearing of appeals from classification decisions. 


As one method of helping to finance the kind of information mechaniza- 
tion that Customs requires, fees could be charged for the filing and processing 
of appeals. We think the fees should be set at a level that realistically attempts 
to compensate Customs for the administrative costs it sustains as a result of 
processing appeals. We do not think that the level of fees should be so 
unreasonably high as to frustrate the bringing of appeals. 


Recommendation 29 


Customs, as part of a combined project to be undertaken with the 
Department of Communications and the CRTC, should examine the Customs 
implications involved in trans-border telecommunication of pornographic 
material. 
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We do not make this recommendation to promote speculation about state- 
of-the-art methods to transmit pornographic material. Rather we wish to 
encourage Customs to consider how material transmitted via telecommunica- 
tions will be managed and controlled. 


Canada Post 


Our recommendation is addressed to the level of co-operation that must 
necessarily exist between the Customs and Postal services and the RCMP if 
there is to be an effective overall effort to control prohibited goods sent to 
Canada by mail. Customs and the RCMP are exchanging information and now 
supply information to a common data bank. 


The relationship between the Customs Branch and the RCMP appears to 
be comprehensively structured and well managed. 


The same cannot be said about the involvement of the Postal service. It 
appears to have adopted a completely passive role. No priority has been 
assigned to the investigation of the transport of pornographic material in either 
the domestic or international mail. 


Recommendation 30 


The Postal service should assign policy and administrative priority to the 
effective control of distribution of pornographic material by mail. We further 
recommend that the postal service actively participate with the RCMP and 
the Customs service in gathering and exchanging information and data in an 
effort to better co-ordinate effective investigation and enforcement 
techniques to control the distribution of pornographic material by mail. 


Broadcasting and Communications 


Our recommendations relate to aspects of the policies and procedures 
followed by the CRTC and to initiatives which Canada should be taking 
nationally and internationally. 


Recommendation 31 


The amendments we have proposed to the Criminal Code with respect to 
proscribed pornographic material should be incorporated by reference into 
Regulations passed or to be passed by the CRTC pursuant to the 
Broadcasting Act with respect to all broadcast media. 


We are referring in this recommendation only to the pornographic’ 
material that is proscribed under tier 1 and tier 2 of our proposed Criminal 
Code amendments and not to the material that is simply limited by display. 


At present, the Regulations for AM and FM Radio Broadcastings, and 
publicly broadcast television, prohibit the broadcast of “anything contrary to 
law” and any obscene language or pictorial presentation. Accordingly, the 
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broadcast of any material that violates the Criminal Code would constitute a 
breach of the CRTC’s Regulations and could lead to the Commission imposing 
sanction. The same prohibitions do not appear in the Pay Television 
Regulations. In our view, the prohibition must appear in these Regulations if 
the Commission is to be able to move against a licence in the event of a breach 
of the criminal law. 


If our proposed Criminal Code amendments to proscribe pornographic 
material are incorporated by reference into the existing broadcast Regulations, 
the utility of the existing Regulations prohibiting obscene or indecent language 
or pictorial representation will have to be re-examined. Our recommendations 
covering proscribed pornographic material apply to material that depicts some 
kind of sexual activity. Material that is violent or disgusting but which has no 
sexual aspect to it, is not proscribed by our recommendations. If this material 
is to be prohibited from broadcast, the Regulations to the Broadcasting Act 
will have to be appropriately redrawn. 


Recommendation 32 


Canada should take the initiative to immediately open discussions on the 
international regulation of both public broadcasting signals and private 
signals emanating from fixed satellite services. 


It would be entirely inconsistent for Canada to regulate pornographic 
and/or abusive programming domestically and do nothing about the regulation 
of such programs when they are received in Canada but originate in another 
country. This is an issue which should be of particular concern to Canada since 
so much of the material we see originates from outside our borders. 


Recommendation 33 


The CRTC should conduct the appropriate research into and promote 
appropriate public discussion about technology capable of scrambling and 
descrambling satellite signals in order that there can be a measure of 
practical control over the transmission and reception of satellite signals. 


We hope that the international regulation we speak of in our Recommen- 
dation 32 will not be too long in coming. However, the issue of the reception of 
satellite signals that contain pornographic material is too urgent to remain 
untreated pending an international agreement on regulation. 


Recommendation 34 


Upon the issuing or renewal of a broadcast licence, a licensee should be 
required to post a bond in an appropriate amount to ensure compliance with 
the Regulations and conditions of licence relating to program content. In the 
event that a complaint about program content is upheld by the CRTC, the 
Commission should have the discretion to compensate the complainant for 
the costs incurred in presenting the complaint, such costs to be paid the 
licensee and secured by the aforesaid bond. 


The CRTC cannot and does not monitor all programs either by way of 
pre-clearance or by way of on-air observation. Concerned members of the 
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public may, therefore, decide that it is in the public interest to have programs 
monitored. Such an effort may well be required to properly document a 
complaint to the Commission, particularly if the complaint relates to some 
systematic behaviour by a licensee. 


In our view, a successful complainant should be compensated (not 
rewarded, but compensated) for the reasonable costs involved in accumulating 
and presenting the necessary evidence. In addition we think that the reasonable 
hearing costs of the successful complainant should be paid. We do not think 
that these costs should be paid by the public. We think that the licensee against 
whom the complaint has succeeded should be obliged to pay the costs of the 
complaint. 


Human Rights Approach 


There was considerable interest expressed at the public hearings in 
treating pornography as a human rights issue. Proponents of this view see 
pornography as involving, and perhaps inspiring, the hatred of women. As part 
of society’s repression of women, it limits the full human rights and dignity of 
women. Pornography should, therefore, be attacked by means of the legislation 
already existing to further human rights legislation and commissions. Frequent 
reference was made to the by-law drafted by Andrea Dworkin and Catharine 
MacKinnon for the City of Minneapolis and later enacted in Indianapolis. 


It is worthy of note that some of those who supported the idea of a civil 
remedy for pornography appeared to do so as much for procedural reasons as 
for substantive ones. 


Human rights authorities in Canada are already, to a certain extent, 
dealing with pornography-related complaints, in ways similar to those 
contemplated by the Indianapolis by-law. For example, the complaints of 
unwilling exposure to pornography in employment, education or a public place 
may find redress under existing Canadian human rights codes. 


We have reservations, however, about the appropriateness of including a 
remedy aimed specifically at pornography solely within the jurisdiction of 
human rights commissions. These reservations stem in large part from our 
concerns about the nature of the commissions’ process. 


In our view, it is important that commissions become active in putting 
issues concerning pornography on their existing agendas, but we are not 
confident that they will be able to handle a large number of complaints | 
basically unrelated to their traditional areas of endeavour. 


Recommendation 35 


Human rights commissions should vigorously explore the application of their 
existing legislation and jurisprudence on pornography issues, including 
exposure to pornography in the workplace, stores and other facilities. 
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However, we do not recommend that a separate pornography-related offence 
be added to human rights codes at this time. 


We believe that a good alternative to the use of human rights commissions 
as adjudicators of pornography issues can be brought into existence reasonably 
expeditiously. We recommend that jurisdictions enact by legislation a civil 
cause of action focusing on the violation of civil rights inherent in pornography. 
There now exists in Canadian law at least a partial model for such a cause of 
action in the Civil Rights Protection Act, 1981 of British Columbia. 


Recommendation 36 


Legislation along the lines of the Civil Rights Protection Act, 1981 of British 
Columbia should be enacted in all Canadian provinces and territories to 
provide a civil cause of action in the courts in respect of the promotion of 
hatred by way of pornography, and that the existing British Columbia Act 
itself be extended to cover the promotion of hatred by way of pornography. 


It seems that the most unattractive feature of the Civil Rights Protection 
Act approach is that the costs of the action must be borne by the party and not 
by the state, as would be the case with a criminal prosecution or a human 
rights complaint. In our view, however, this cost consideration should not 
overbear the recommendation to institute this type of action. 


We note that the special Parliamentary Committee on Participation of 
Visible Minorities in Canadian Society proposed in its 1984 report Equality 
Now! that civil actions against discriminators be permitted as an alternative to 
human rights proceedings. In our view, even if the legislatures should decide 
that human rights commissions should have an explicit ‘pornography’ 
jurisdiction like that in subsection 14(1) of the Saskatchewan Human Rights 
Code, the civil action described above should be available as an alternative. 
That will ensure that persons or groups with the resources and the inclination 
to pursue it will have a real choice of forum. 


Recommendation 37 


Even if legislatures decide to include in human rights codes a specific 
pornography-related provision, we recommend that the civil cause of action - 
described in Recommendation 36 be provided as an alternative. 


Hate Literature 


The belief that pornography and the misogyny of society are closely inter- 
related has given rise to the argument that pornography is hate literature 
against women. Some people are sure that this form of hate literature can best 
be dealt with by means of human rights commissions. Others advocate stronger 
measures, namely the amendment of the hate message provisions of the 
Criminal Code so as to include protection for groups characterized by sex or 
gender. The provision at the focus of these submissions is section 281.2 of the 
Criminal Code. 
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We have given serious consideration to the proposals for using subsection 
281.2(2) where pornography is concerned. There are, in our view, arguments in 
favour of taking this course. 


It seems to us that, if provisions like section 281.2 are to be included in the 
Criminal Code, there are strong arguments on equality principles stemming 
from the nature of pornography in favour of extending the protection of the 
law to women as an identifiable group. 


We have concluded that it would be desirable to expand the definition of 
identifiable group in section 281.1(4) of the Code to include protection for an 
identifiable group based on sex or gender, and we see little cogent reason for 
refraining from extending it to other groups named in the Charter, even if the 
need may not be immediately obvious. We think, however, that this change 
must be accompanied by implementation of the three changes recommended in 
Equality Now! and accepted by the Justice Minister of the day in responding 
to that report: removal of the requirement of wilfulness from the section, 
removal of the requirement that the Attorney General consent to a prosecution, 
and classification of the defences. 


Recommendation 38 


The definition of “identifiable group” in subsection 281.1(4) of the Criminal 
Code should be broadened to include sex, age, and mental or physical 
disability, at least insofar as the definition applies to section 281.2 of the 
Code. 


Recommendation 39 


The word “wilfully” should be removed from section 281.2(2) of the Code, so 
as to remove the requirement of specific intent for the offence of promoting 
hatred against an identifiable group. 


Recommendation 40 


The requirement in section 281.2(6) that the Attorney General consent to a 
prosecution under section 281.2(2) should be repealed. 


We also think that the definition of “statement” contained in subsection 
281.2(7) needs to be reworded in order to ensure that the graphic images of 
pornography come within its ambit. 


We suggest that the term “visual representations” (or a term like it) be 
added to the section, to introduce some certainty as to whether a photo or other 
graphic way of conveying hatred would be included. 


Recommendation 41 


The text of subsection 281.2(2) should be amended to make it clear that 
graphic representations which promote hatred would be covered by the 
provision. The subsection could prohibit “publishing statements or visual 
representations or any combination thereof, other than in private 
communications” which promote hatred against any identifiable group. 
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We think that one of the important reasons for extending the reach of 
section 281.2 is because of the symbolic value of the extension. The ideas that 
pornography is a form of hate message about women and intimately connected 
with the misogyny of our social institutions are conceptually very significant. 
In shifting our thinking on pornography from notions of sexual impropriety to 
concerns about human dignity and responsibility, these ideas have illuminated, 
in our view, the real evils of pornography. As they are significant, they merit 
inclusion and embodiment in the criminal law. 


Film Classification and Censorship 


A number of submissions to the Committee suggested that Canada 
implement a film review and classification system on a national scale. We have 
considered this suggestion along with each of the ways in which it would be 
possible to bring it about, and we have decided not to recommend this 
approach. — 


Recommendation 42 


Canada should not opt for a national film review system but rather maintain 
the existing arrangement whereby review is done on a province by province 
basis. 


Problems with co-ordination of provincial regulation 


Having rejected the prospect of review on a national scale, however, we 
must still observe that there are problems affecting a provincially-oriented 
system which bear looking into. We have noted that some provinces and 
territories have no local film review authority. In this position are Newfound- 
land, Prince Edward Island, Yukon and the Northwest Territories. Although 
they may consider it suitable to borrow the classifications of others, it seems 
that absence of legislation may be depriving them of more than a classification 
function. 


Accordingly, we think that it would be desirable for provinces without film 
review legislation at present to explore whether they wish to enact it in whole 
or in part. Even if they do not have the inclination or the resources to institute 
review of films, the aspects of the typical film review legislation which might 
usefully be enacted are those concerning notification of the classifications and 
entrance restrictions for children. 


Recommendation 43 


Those provinces and territories which have not implemented a film review 
system should consider doing so. 


There has grown up a practice in some jurisdictions of rolling into one the 
Customs determination of acceptability for entry and the provincial film review 
board’s determination of acceptability for showing. 
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Whatever its rationale, it is clear that this practice involves deference by 
the Customs officials to the view of the film review board. Customs officials do 
not consider that they have totally delegated their own powers to the various 
censor boards because they still retain, in theory, the power to refuse entry 
even to a film which has been accepted for exhibition in a province. 


We do not think that Customs officials should defer to the opinion of local 
boards. 


Recommendation 44 


Film review boards and Customs authorities should not enter into 
arrangements whereby local film review boards have de facto control over 
what enters Canada; we further recommend that the 60-day clearance period 
allowed by Customs to films entering by way of Quebec ports be 
discontinued. 


Problems of Substance 


We do not intend to comment here in depth on the details of running a 
provincial film review system. However, a few aspects of provincial regulation 
do have a bearing on our recommendations. 


Because Customs is unlikely to be able to control the importation of all 
films and videos, we realize that some films which people would argue are 
unacceptable will come into the country. In addition, of course, films that are 
produced within the country go to the provincial boards without any 
intermediary review. 


Provincial film review boards will, therefore, be required to deal with all 
films that are presented to them with the purpose of being shown publicly. 
How they choose to respond to the material may vary, as it presently does 
among the boards. One approach is simply to classify the films according to the 
provincial scheme. A second approach involves the banning or cutting of films 
prior to a classification being designated. 


With respect to classification, we are concerned that the standards upon 
which classification is being done do not always appear in the legislation or 
even the regulations. We have also observed that the legislation often does not 
contain any articulation of the standards upon which a board will be 
prohibiting or cutting films. The power to prohibit exhibition of films or to cut 
them is an intrusion on the right of freedom of expression guaranteed by 
paragraph 2(b) of the Canadian Charter of Rights and Freedoms. 


The case challenging the Ontario Theatres Act, shows, in our view, that 
these provisions for prohibiting and cutting films are on an infirm constitu- 
tional footing. We think that the provinces will be interested in reviewing them 
to ensure compliance with the Charter of Rights. 
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Of course, one way of ensuring compliance with the Charter is to remove 
from the provincial boards the power to cut or to ban films. We prefer. this 
approach. If the provincial board is of the view that the film is caught by the 
prohibitions against first or second tier material, then presumably the board 
does not need any additional power to prohibit or to cut it. For greater 
certainty, the statute may provide that the board may decline to classify a film 
which, in its view, contravenes the Criminal Code; but there would be no power 
to cut, and no power to prohibit the showing of anything not prohibited by the 
Criminal Code. If material is not prohibited by the Code, we believe it should 
be shown, at least to those who wish to view it. 


Recommendation 45 


Provincial film review boards should have an explicit statutory mandate to 
refuse to permit exhibition in the province of films which are contrary to the 
Criminal Code. Provincial film review boards should not be empowered to 
prohibit or cut films which are not contrary to the Criminal Code. 


If the provinces decide to maintain the power to prohibit or cut films, then 
we strongly recommend that the standards upon which these decisions will be 
made should be embodied in legislation, or at least in regulations. 


Recommendation 46 


Provincial film review legislation or regulations should contain explicit 
standards to govern the boards’ activities in classifying and, where these 
powers exist, in prohibiting and cutting films. 


Advertising Restraints 


There exist in provincial legislation broad powers to control advertising of 
films. In addition to specific provisions requiring that the classification of a 
film be shown in advertising material for it, the legislation usually confers a 
power of prior restraint of advertising on the authority. Advertisements must 
be submitted to the board, which may approve or disapprove them. 


It seems to us that prior restraint on advertising is difficult to justify in 
light of the provision we have made to control display of visual pornographic 
material, discussed above. This provision would make it an offence punishable 
on summary conviction to display visual pornographic material so that it is 
visible to members of the public in a place to which the public has access by 
right or by express or implied invitation. In our view, this offence would include 
display of such material in a theatre or outside it. 


Recommendation 47 


The provinces should not exercise a power of prior restraint over advertising 
of films; however, the power to require that film classifications be included in 
an advertisement should be kept. 
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Relationship Between Provincial Film 
Review Boards and the Criminal Law 


The Supreme Court of Canada has stated that there is no constitutional 
reason why a prosecution cannot be brought under the obscenity provisions of 
the Criminal Code against a film which has been approved by a provincial 
review board. Under the Code as it now stands, the issue is whether approval of 
a provincial censor board would amount to a defence against a charge under 
section 159 or section 163 of the Code. Section 159(2) prohibits the doing of a 
number of acts “without lawful justification or excuse”, and it is argued that 
the approval of a censor board should, in law, amount to such a lawful 
justification. The Canadian Motion Picture Distributors Association made 
representations to this effect to our Committee. 


We do not include in our proposed amendments any provision of this 
nature. We do not think that it is desirable to elevate the board’s judgment to 
the status of a defence or a discretionary bar to prosecution. If the board’s 
decision were to constitute a full defence, we would have, in effect, a delegation 
to provincial authorities of administration of the criminal law sanction. 


We are prepared to make one exception to this general position, an 
exception which is made necessary in our view by our recommendation on 
access of children to visual pornographic material. We have recommended that 
the Criminal Code make it an offence punishable on summary conviction for 
everyone who is the lessee, manager, agent or person in charge of a theatre to 
present therein to anyone under 18 years of age any visual pornographic 
material. This provision could well include the acts of a theatre owner in 
showing a movie classified in the adult or similar category for viewing by 
persons over 14. The film, while not restricted, might nonetheless contain some 
scenes which would attract the operation of the proposed section. 


We have provided a defence to this offence for anyone who can 
demonstrate that the film or tape has been classified under the rating system 
for film and video in the province, as acceptable for viewing by those under 18. 
Thus, the certification of the board would insulate the theatre operator from 
prosecution. 


Recommendation 48 


Clearance for exhibition by a provincial authority should not constitute a 
defence or a discretionary bar to a prosecution under the Criminal Code, 
with the exception that a film classification permitting a film to be shown to 
persons under 18 will constitute a defence to a charge of displaying visual 
pornographic material to a person under 18. 


Regulation of Video Recordings 


There was strong support at the public hearings for review and classifica- 
tion schemes applicable to video recordings sold or rented for private use. The 
major concern of advocates of this proposal was for young people. Worried 
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about the kinds of violence, degradation and explicit sex which children might 
be seeing on videotapes, parents and others were concerned that they now have 
almost no effective way of monitoring children’s viewing. 


At present, only Ontario and Nova Scotia have included distribution of 
videotapes for private viewing within the provincial classification schemes. 


We can see some real merit in having a regulatory scheme designed for 
video recordings that are not shown publicly. We believe that the scheme 
should include only classification, but not prohibition or cuts. The power to 
prohibit, in our view, should be no more than a power to prohibit circulation of 
material offending the Criminal Code law, as we have recommended in the 
case of film classification. 


Recommendation 49 


Each province should establish a system of review and classification for 
video recordings intended for private use in the province. Under such a 
system, the review board should be given an explicit statutory mandate to 
refuse to classify video recordings which are contrary to the Criminal Code 
but not be empowered to prohibit or cut video recordings which are not 
contrary to the Criminal Code. 
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Prostitution 


There is little evidence of a broad social consensus in Canada on 
prostitution and what should be done about it. Briefs and representations fell 
basically into three categories: further criminalization, decriminalization and 
legalization or regulation. In addition, there were suggestions for various social 
strategies which should be adopted to deal with prostitution. The Committee 
has concluded that overall strategy to deal with prostitution should emphasize 
both legal and social reform. The current practice of prostitution in Canada is 
related to three interdependent factors: (a) the pervasiveness of sexism in 
Canadian society; (b) our partial recognition of the complexities of sexuality 
and sexual preference; and (c) the failure to develop educational and social 
programs to assist young Canadians in dealing with problems of sexism, 
sexuality and sexual identity in a responsible, confident way. 


If we are to counteract the underlying economic motivation for 
prostitution then efforts towards eradicating economic disparity and 
discrimination must continue. 


Recommendation 50 


The government of Canada, in conjunction with the governments of the 
provinces and territories, should strengthen both their moral and financial 
commitment-to removing the economic and social inequalities between men 
and women and discrimination on the basis of sexual preference. 


The Committee also believes that adequate social programs must be 
available to support and assist women and young people in need. 


Recommendation 51 


The government of Canada, in conjunction with the governments of the 
provinces and territories, should ensure that there are adequate social 
programs to assist women and young people in need. 


Typically, sex and sexuality in our society have been considered matters 
outside the legitimate focus of social discourse. It seems to have been assumed 
that, by a process of osmosis, male and female will develop an understanding of 
their sexual roles, be able to cope with their sexual feelings and understand 
how to interact sexually. 


It is our belief that governments — federal, provincial and territorial — 
have to take the lead in this area by funding a significant national program of 
research into sex and sexuality, and education about these issues. 
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Recommendation 52 


The government of Canada, in co-operation with the provinces and 
territories, should provide financial support for both research into, and the 
implementation of, sensitive and relevant educational programs on human 
sexuality for use in the country’s schools; in particular the governments 
should jointly fund a National Centre and Program in Sexuality and Life 
Education to bring together the leading scholars and clinicians in the field to 
conduct research and formulate program and pedagogical models. 


Long term strategies related to the causes of prostitution will not achieve 
results very quickly. In the meantime, prostitution will continue. Consequently, 
it is important that consideration be given to the welfare of those who are or 
who have been involved in prostitution. 


Recommendation 53 
The government of Canada, in conjunction with the governments of the 
provinces and territories, should undertake the direct funding or indirect 
financial support of community groups involved in the care and welfare of 
both practising and reformed prostitutes so that adequate social, health, 
employment, educational and counselling services are available to them. 


We feel strongly that governments at the federal, provincial and territorial 
level need to collaborate closely in commissioning further research on 
prostitution, as a means of progressively informing attempts to remove the 
economic and social conditions which contribute to prostitution and to deal 
with its adverse impact on those who are engaged in it. 


Recommendation 54 


The government of Canada, in co-operation with the governments of the 
provinces and territories, should commission further research on 
prostitution, as a means of informing attempts to address it as a social 
phenomenon and to deal effectively with its adverse impact on those who are 
or who have been involved in it. 


Legal Responses to Prostitution 


We believe very strongly that the present law relating to prostitution is 
unsatisfactory for a number of reasons, some of which relate to philosophy and 
others to more pragmatic considerations. 


The law on prostitution, as presently constituted, has not achieved what is 
presumably its theoretical object, that of reducing prostitution (or even of 
controlling it within manageable limits). Moreover, it operates in a way which 
victimizes and dehumanizes the prostitute. Change in the law is, in our opinion, 
clearly needed. 


We see no virtue in replacing the present system with a more repressive 
regime. There is no evidence in the history of this country, or in those countries 
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like the United States which retain a draconian system, that the results of such 
an approach would justify it. 


The approach which the Committee takes stems from its concern to 
underline the elements of equality, responsibility, individual liberty, human 
dignity and appreciation of sexuality. 


Accordingly, we are of the opinion that the prostitution-related activities 
of prostitutes should be decriminalized as far as possible. 


Recommendation 55 


The prostitution-related activities of both prostitutes and customers should 
be removed from the Criminal Code, except insofar as they contravene non- 
prostitution related Code provisions and do not create a definable nuisance 
or nuisances. 


With the exception of one member of the Committee, Ms. Ruffo, we have 
rejected the possibility of removing from the Criminal Code all the provisions 
which deal with the context and side effects of adult prostitution. 


The other members of the Committee, while sympathetic to the objectives 
of this total decriminalization approach, are not satisfied that the more general 
Criminal Code provisions are adequate to take account of the nature of the 
exploitation which is apparent in prostitution. However, we think that the 
constraints on prostitution-related activities should be narrowed in ambit. 


Recommendation 56 


In the Criminal Code provisions dealing with exploitative conduct other than 
running a prostitution establishment, the concern of the criminal law should 
be confined to conduct which is violent or which threatens force; special 
police details or units should be established and adequately funded, where 
required, to investigate and prosecute violent and abusive procurers and 
pimps; any prostitution business which operates without contravening the 
Criminal Code should be subject to municipal regulation. 


The present bawdy house provisions proscribe all prostitution establish- 
ments, even a single prostitute operating out of a residence. The majority of the 
Committee favour a relaxation of that requirement. Specifically, we 
recommend that one or two prostitutes working out of their residence be 
exempted from prosecution under the Criminal Code relating to prostitution 
establishments. In addition, we are suggesting that the provinces explore the 
idea of permitting prostitution activities for those over 18 years old in small- 
scale, non-residential prostitution establishments. We are recommending that 
the provincial governments be involved in the possible development of 
prostitution establishments because a federal regime cannot adequately address 
the different circumstances of each of the provinces. If a province wishes to 
allow prostitution establishments, the federal law should not prohibit the 
possibility. 
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Recommendation 57 


The criminal law relating to prostitution establishments should be drawn so 
as not to thwart the attempts of small numbers of prostitutes to organize 
their activities out of a place of residence, and so as not to prevent provinces 
from permitting and regulating small-scale, non-residential commercial 
prostitution establishments employing adult prostitutes. 


Amendments to the Criminal Code 


Street Prostitution 


Recommendation 58 
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1. Repeal section 195.1 of the Criminal Code. 


2. Amend section 171 of the Criminal Code as follows: 


SECTION TIC): DISORDERLY CONDUCT, 
INDECENT EXHIBITION, 
LOITERING, SOLICITING, ETC. 


(1) Everyone who: 

(a) not being in a dwelling house causes a disturbance in or near a 
public place: 

(i) by fighting, screaming, shouting, swearing or using 
insulting or obscene language, 

(ii) by using sexually offensive remarks or suggestions, 

(iii) by being drunk or 

(iv) by impeding or molesting other persons; 

(b) openly exposes or exhibits an indecent exhibition in a public 
place; 

(c) loiters in a public place and in any way obstructs persons who 
are there; 

(d) stands, stops, wanders about in or drives through a public place 
for purposes of offering to engage in prostitution or of 
employing the services of a prostitute or prostitutes and on 
more than one occasion: 

(i) beckons to, stops or attempts to stop pedestrians or 
attempts to engage them in conversation, 

(ii) stops or attempts to stop motor vehicles, 

(iii) impedes the free flow of pedestrian or vehicular traffic, 
or of ingress or egress from premises adjacent to a public 
place; 

(e) disturbs the peace and quiet of the occupants of a dwelling 
house by discharging firearms, by any of the forms of conduct in 
paragraphs (a), (b), (c) or (d) of this subsection, or by other 
disorderly conduct in a public place; 

(f) not being an occupant of a dwelling house comprised in a 
particular building or structure, disturbs the peace and quiet of 
the occupants of a dwelling house comprised in the building or 
structure by discharging firearms or by other disorderly 


conduct in any part of the building or structure to which at the 
time of such conduct the occupants of two or more dwelling 
houses comprised in the building or structure have access as of 
right or by invitation, express or implied, 


is guilty of an offence punishable on summary conviction subject to a 
maximum fine of $1,000. 


(2) In the absence of other evidence, or by way of corroboration of 
other evidence, a summary conviction court may infer from the evidence 
of a peace officer relating to the conduct of a person or persons, whether 
ascertained or not, that a disturbance described in paragraph (1)(a), 
(d), (e) or (f) was caused or occurred. 


(3) Remove definition of “public place” from section 179(1) of the 
Criminal Code, and revise the definition of “public place” in section 138 
of the Code to read: 

. ‘public place’ includes any place to which the public have access 
as of right or by invitation, express or implied, doorways and 
hallways of buildings adjacent to public places and to vehicles 
situated in public places. 


Commentary 


Although the partial decriminalization approach adopted by the 
Committee and evident in its proposals on bawdy houses, procuring and living 
on the avails, can be expected to make the provision of prostitution services in 
private more attractive, it would be naive to suppose that these changes will 
spell the complete demise of street soliciting. 


Furthermore, it is clear that as long as street prostitution exists, 
annoyance and interference will accrue to others, whether members of the 
public using the streets or other public places, or residents or occupants of 
adjacent properties. 


In the opinion of the Committee, it is the nuisance caused to citizens, 
whether by harassment or obstruction on the street, or by unreasonable 
interference with their use and enjoyment of property, which is the ill to be 
addressed. This means that some perceptible interference with members of the 
public or neighbouring occupiers must be proven. 


The Committee is further of the view that the present soliciting section of 
the Code is unsatisfactory as a vehicle for proscribing the nuisance effects of 
street prostitution. 


What the Committee suggests in its place is the amendment of section 171 
of the Code. 
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Procuring 
Recommendation 59 


1. Substitute for the existing section 195(1) the following: 

Everyone who: 

(a) by force, threat of force or by other coercive or threatening 
behaviour induces a person of 18 years or older to engage in 
prostitution with another person or generally, 

(b) by force, threat of force or by other coercive or threatening 
behaviour compels a person of 18 years or older to continue 
engaging in prostitution with another person or generally is 
guilty of an indictable offence and liable to imprisonment for 
14 years. 


2. Repeal subsections (3) and (4) of section 195. 


Commentary 


The suggested formulation for section 195(1) flows from our General 
Recommendation 56 and our belief that conviction for procuring should be 
related to the use or threat of force by the procurer on his victim. As we have 
argued above, we see no justification in affording the protection of the criminal 
law to adults who form relationships, which, while not considered in their best 
interests by others, nevertheless represent an apparently genuine choice on 
their part. 


The penalty for this offence has been increased from 10 to 14 years. This 
reflects the narrowed formulation and our belief that the use of violence, threat 
of force or coercion to induce a person into or keep them in a life of prostitu- 
tion which may itself in turn be marked by violence make this a very serious 
offence. 


Recommendation 60 


Financial support from prostitution 


1. Substitute for section 195(1)(j) (living on the avails) the following: 


Everyone who by force, threat of force or other coercive or 
threatening behaviour induces a person of 18 years or older to support 
him financially in whole or in part by acts of prostitution is guilty of an 
indictable offence and liable to imprisonment for 14 years. 


2. Repeal subsection (2) of section 195(1). 


Commentary 


These specific recommendations again flow from Recommendation 56 
that the criminal law’s concern with the exploitative aspects of prostitution in 
the case of adults should be limited to conduct which is forcible or threatens 
force. 
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The adoption of a more circumscribed provision on financial support from 
prostitution, like that on procuring, will have the effect of removing from the 
attention of the criminal law a number of prostitution businesses, in particular 
escort and dating services, which do not provide sexual services on their 
premises. We believe that municipalities have demonstrated that they have the 
will and capacity to use licensing provisions to control such operations 
effectively so that the adoption of our recommendation should not herald a 
period of uncontrolled, commercialized prostitution. 


Again, we have recommended an increase of penalty from 10 to 14 years. 
We believe this to be justified to take account of not only the violence, threat of 
force or coercion, but also the broader relationship of which it is a part. 


Prostitution Establishments 
Recommendation 61 


1. Replace existing section 193 of the Criminal Code with the following 
provision: 
(1) Everyone who operates or aids in the operation of any place 
which is used in whole or in part for purposes of prostitution is guilty of 
an indictable offence and is liable to imprisonment for two years. 


(2) Everyone who as owner, landlord, lessor, tenant, occupier, or 
otherwise having charge or control of any place, knowingly permits it to 
be let or used for purposes of prostitution is guilty of an offence 
punishable on summary conviction, subject to a maximum fine of 
$5,000. 


(3) This section does not apply to: 

(a) a place of residence in which two residents of 18 years or more 
of age of that place engage in acts of prostitution, 

(b) a prostitution establishment licensed and operated in 
accordance with a regulatory scheme established by the 
provincial or territorial legislature in that jurisdiction. 


(4) Where a person is convicted of an offence under subsection (1) 
the court shall cause a notice of the conviction to be served on the 
owner, landlord or lessor of the place in respect of which the person is 
convicted or his agent, and the notice shall contain a statement to the 
effect that it is being served pursuant to this section. 


(5) Where a person upon whom a notice is served under subsection 
(4) fails forthwith to exercise any right he may have to determine the 
tenancy or right of occupation of the person so convicted, and thereafter 
any person is convicted of an offence under subsection (1) in respect of 
the place, the person on whom the notice was served shall be deemed to 
have committed an offence under subsection (1) unless he proves that he 
has taken all reasonable steps to prevent a recurrence of the offence. 

(6) For purposes of this section “place” includes any place, whether 
or not: 

(a) it is covered or enclosed, 

(b) it is used permanently or temporarily or 

(c) any person has an exclusive right of user with respect to it. 
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2. Repeal definition of “common bawdy house” in section 179(1) of the 
Criminal Code. 


3. Repeal clauses (a) and (d) of section 180(1) of the Criminal Code. 


Commentary 


These recommendations embody the specifics of the general position taken 
by the Committee in Recommendations 55 and 57. In particular, they reflect 
the position that the activities of prostitutes and customers should not be the 
concern of the criminal law unless they involve some form of criminal conduct 
which is independent of the agreement to engage in prostitution or the act of 
prostitution itself. 


With the repeal of the existing definition of “common bawdy house” and 
the terminology used in the new formulation of the section, the focus will be 
exclusively on establishments in which prostitution is practised. We have 
dropped all reference to “the practice of acts of indecency”’. 


The effect would be to leave such acts or practices by consenting adults 
outside the reach of the criminal law. We are aware of the risks which would 
characterize any attempt to allow the commercialization of prostitution. We 
have, however, given careful consideration to all the possible options with 
respect to prostitution and in particular to the issues of street prostitution. As a 
result of our deliberations, we believe that the possibility of prostitution 
establishments must be explored. Because of the complexity of the issue and 
the constitutional realities of Canada, we have avoided the option of using the 
Criminal Code to regulate prostitution establishments. 


Having opened up the possibility of regulated prostitution establishments, 
we gave careful consideration to the types of conditions which would be 
necessary, drawing in particular on the scheme recently introduced in the State 
of Victoria, Australia. 


It will be noted that no reference is made in the formulation of the new 
section to inmates of such establishments or those “found in” them. The 
omission means that being an inmate or “found in” will no longer be an 
offence. The change reflects our belief that the prostitution-related activities of 
both prostitutes and customers should be decriminalized. 


We have recommended the repeal of section 194 (transporting a person to 
a bawdy house) for two reasons. In the first place it is so broad in its ambit that 
it embraces casual conduct which is by any standards unexceptional, for 
example, randomly directing a passerby to a bawdy house. Secondly, there is 
no evidence that it is used on anything other than a very infrequent basis. 


Miscellaneous Recommendations 


There are several miscellaneous recommendations we wish to make which 
either flow from or tie in with those set out above. 
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We agree with the recommendations of the Badgley Committee that 
section 155 of the Criminal Code (buggery) should be amended so that it is 
limited to such conduct with a person of less than 18 years of age. An offence 
would accordingly not exist in the case of such conduct taking place between 
adults. Furthermore, we join with the Badgley Committee in favouring the 
repeal of section 157 (gross indecency) and 158 (the exception to 155 and 157 
for consensual acts in private between husband and wife, and any two persons 
of 21 years of age and over). The effect of this recommendation would be to 
remove from the reach of the criminal law consensual sexual conduct between 
adults in private, whatever the number of participants. 


While we are aware that these sections have not been utilized in the case 
of prostitution, they clearly could be so used. 


Recommendation 62 


1. Amend sections 155 and 157 of the Code, so that they no longer 
extend to consensual acts between those of 18 years or older. 


2. Repeal section 158 of the Criminal Code. 


We are also of the view that the meaning and scope of section 176 of the 
Criminal Code needs to be clarified. As we indicate in our discussion of the 
common nuisance section, we believe that the present wording reflects the 
reality that not only is there a Criminal Code offence of common nuisance, but 
also a broader residual notion of common nuisance, which, insofar as it does 
not overlap with the Code offence, can be pursued by the Attorney General of 
Canada or of a province, seeking a civil injunction. 


Recommendation 63 


In view of the uncertainty which surrounds the meaning and purpose of 
section 176 of the Criminal Code, and the confusion over the relationship 
between the nuisance provisions in the Code and the power of an Attorney 
General of a province to seek a civil injunction to restrain a common 
nuisance, the federal Minister of Justice and his provincial counterparts 
should, if necessary, make a reference of this issue to the Supreme Court of 
Canada or seek a legislative solution to the problem. 


Although section 253 of the Criminal Code (communicating venereal 
disease) has a theoretical scope which is much broader than the context of 
prostitution, we believe that it should be repealed. 


We agree with the Badgley Committee that effective initiatives to combat 
and treat sexually transmitted diseases lie in the field of improved public health 
practice and administration. 


Recommendation 64 


Repeal section 253 of the Criminal Code. 


Canada is not a party to the 1951 United Nations Convention for the 
Suppression of the Traffic in Persons and the Exploitation of the Prostitution 
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of Others and voted against the most recent attempt by the U.N. to stimulate 
action by states to combat prostitution. We are of the opinion that Canada 
must engage in a serious review of its position vis-a-vis these United Nations 
initiatives. 


Recommendation 65 


Canada should review its position on its failure to become a party to the 1951 
United Nations Convention for the Suppression of the Traffic in Persons and 
the Exploitation of the Prostitution of Others and on its low profile 
international stance on prostitution and how to deal with it, in general; in 
particular, if it takes issue with some of the prescriptions of the Convention 
or future resolutions of international bodies on prostitution, then it should be 
on grounds of principle rather than expediency. 
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Children 


The principles we enunciated at the beginning of the report have guided us 
in formulating our recommendations for both adults and children. However, 
the principles generally have applications to young people which differ from 
their applications to adults. Consequently, our recommendations with respect 
to young people and pornography and prostitution differ from our recommen- 
dations relating to adults. 


For purposes of our discussion we consider all those under the age of 18 to 
be young people and thus distinct from those we deem adults. 


It was very evident at the public hearings that there were major and 
deeply felt concerns for children and young people in relation to pornography 
and prostitution. Important among them were concerns about the actual 
involvement of children in the production of pornography and as prostitutes 
and about the access and exposure of children to sexually explicit materials 
which were considered to be inappropriate given the level of maturity of 
children and young people. It was impressed upon the Committee time and 
time again that young people should be protected from the worst aspects of 
commercial sexuality and allowed the opportunity to reach adulthood without 
being subjected to corrupting or distorted views of human sexual relations. 


Throughout the submissions in both areas of our mandate, there emerged 
a strong recurring theme. This was the recognition that young people who 
engage in prostitution or use or see pornography are often merely the victims of 
adults. Certainly, the market for the services of the young prostitute, male or 
female, is largely an adult market, as is the market for child pornography. 


Implementation of measures and programs for young people was a 
corollary to the desire for measures aimed at adult exploitation. 


Current Law—Pornography 


In our view, a number of serious deficiencies exist in the present law 
relating to child pornography. Firstly, there is doubt as to whether the 
definition of obscene, or immoral, or indecent, would reach some types of 
material which arguably should be caught by the criminal sanction. Similarly, 
material prepared for only private use should not, in our view, escape 
criminalization. At present it may do so because of the application of what is, 
in effect, a more forgiving community standard for materials used privately. 
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We also note the absence of a really effective and direct sanction against 
persons who involve children in pornography. The sanctions against theatrical 
performances found in subsection 159(2)(b) (“indecent show’’) and section 163 
do not really reach those whose use of children is private. Nor do the child 
welfare provisions aimed at regulating the use of children in “entertainments”. 


It must be recognized that much, if not most, exploitation of children 
occurs in situations which would be defined as private in our law. Existing 
criminal sanctions are not likely to reach much of the private exploitation of 
children. Even section 168 of the Code has application only where the offence 
takes place in the child’s home, so that exploitation in someone else’s home or 
in a hotel or studio would not be reached. Section 166 criminalizes only the 
defilement of female children and is addressed only to the parents or guardians 
of the child. Nor is it made clear in the section that securing the child’s 
participation in the preparation of pornography would be criminal conduct. 


The provisions of the Code criminalizing certain aspects of the production 
of child pornography have, in our view, obvious limitations and do not 
represent any serious alternative to a section dealing directly with the use of 
children in pornography. Most particularly, the sections do not reach the 
conduct of the person who produces the pornography and benefits from it. 


Although child welfare laws may be useful in many situations involving 
the use of children in pornography, they have several limitations. Not all the 
provinces have provisions which make it an offence to ill-treat or procure the 
ill-treatment of a child, and the sanctions attached to this offence in the 
jurisdictions where it does exist are, in any event, not large. Intervening in the 
family by way of the neglected child provisions of child welfare legislation is 
not always a good solution, particularly where the threat to the child has come 
from outside the family. | 


We note that the Report of the Committee on Sexual Offences Against 
Children and Youths commented upon the absence from child welfare 
legislation of any specific provision characterizing a child as neglected because 
of sexual abuse. The Committee recommended that provincial authorities 
undertake a full review of local legislation, addressing this terminology issue 
and other issues relating to the clear specification of the types of investigative 
responsibility for suspected cases of the physical and sexual abuse of children. 


We agree that provincial child welfare authorities should be encouraged to 
review the question of their response to child sexual abuse and to consider that 
the more limited issue of children’s involvement in the production of 
pornography should be on the agenda of any such review. However, we caution 
that not every child who is involved in the production of pornography may 
necessarily be a “neglected child” within the philosophy of child welfare 
legislation. 


Recommendation 66 


Provincial child welfare authorities are encouraged to review their response 
to child sexual abuse, as recommended by the Committee on Sexual Offences 
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on Children and Youths (pp. 548-549). We recommend that the issue of 
children’s involvement in the production of pornography should be on the 
agenda of any such review. However, we caution that not every child involved 
in the production of pornography may be a neglected child within the 
philosophy of child welfare legislation. Accordingly, we recommend that a 
balance be struck between recognizing the autonomy and capacity of the 
family to deal with exploitation of its own children and the provision of state 
assistance where that is needed. 


In our view, it is necessary to provide direct criminal sanctions which 
would deter the use of children in the production of pornography. Sanctions 
against possession of pornography involving children are also, in our opinion, 
important because they attack the market for such materials and arguably will 
thereby reduce the incentive to produce it. 


Recommendation 67 


We recommend the enactment of criminal sanctions for the production, 
dissemination and possession of “child pornography”. 


The exposure of youngsters to offensive or pornographic material is 
addressed in a number of ways in federal and provincial legislation. In general, 
however, these provisions are not satisfactory. In particular, many people at the 
public hearings thought that the definition of obscene was not broad enough to 
include the sorts of material they would keep from young people, whatever may 
be the merits of the material where adults are concerned. 


Because the criminal law sanctions against display of material are, for 
most purposes, of no practical use, more and more municipalities have turned 
in recent years to the enactment of by-laws to control display of so-called adult 
materials. 


The availability to young people of offensive records, audiotapes, record 
jackets and videotapes was also cited in our hearings as the cause of 
difficulties. There are at present very few regulatory regimes which deal with 
any aspect of this problem. 


Recommendation 68 


Provincial and municipal authorities should continue their efforts to control 
the access of young people to offensive material by means of film and video 
classification systems and municipal by-laws regulating access to adult 
material. 


Current Law—Prostitution 


A young person may be charged under the sections of the Criminal Code 
dealing with prostitution-related activities and tried for the offence in a youth 
court pursuant to the Young Offenders Act. It is most likely that a young 
person will be charged with soliciting (section 195.1). Because section 195.1 
creates a summary conviction offence, the arresting officer or the officer in 
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charge can release a person from custody. These release procedures, in addition 
to the judicial interim release provisions of the Code, appear to account for the 
so-called ‘‘revolving door’ whereby a young person arrested for soliciting could 
be back on the street after a few hours. 


The Criminal Code is not the only recourse available to law enforcement 
agencies if young people are found engaging in soliciting or acts of prostitution. 
They can be taken into care under the child welfare legislation of a province as 
a child in need of protection or as a neglected child. It would appear that most 
provincial statutes include definitions of neglected child which are broad 
enough to include a child involved in prostitution. 


There is no provision in the Criminal Code which specifically addresses 
the purchase by adults of the sexual services of the young. There are some 
sections which may, however, apply to particular sorts of conduct, eg., sexual 
intercourse with a female person under 14 or between 14 and 16 when the 
youngster is “of previously chaste character.” 


There are, however, serious limitations to such provisions. For example, 
males are not protected, juveniles over 14 must be of a Previn chaste 
character, and the Code protects only against intercourse. 


It should also be noted that, because of conflicting decisions from the 
Courts of Appeal of British Columbia and Ontario, it is unsettled whether a 
customer of a prostitute can be charged with soliciting. Thus, the section offers 
no reliable protection against the solicitations of young persons. 


Provisions aimed at those involving young persons in prostitution are 
found in sections 166, 167 and 195(1) of the Criminal Code. Shortcomings 
similar to those already mentioned also apply to these first two sections. 


Provincial child welfare legislation may also provide recourse against 
persons introducing children to prostitution or maintaining them in it, or using 
the services of child prostitutes. We have discussed above some of the 
shortcomings of provincial child welfare legislation, and here we merely point 
out that those same shortcomings are evident in connection with use of the 
legislation to deal with child prostitution. 


International Obligations and Instruments 


Canada has signed, and is a party to, a number of international 
conventions relating to aspects of pornography and prostitution. It seems 
unfortunate, however, that Canada has not ratified the 1959 Declaration of the 
Rights of the Child. It would appear that national legislation does not diverge 
significantly from the position of this international instrument. Thus, formal 
adherence to it would not be burdensome for Canada and would, moreover, 
permit Canada to take a stronger role in international forums addressing the 
issue of, for example, child prostitution. The timing for the assumption of a 
clear leadership role in this area is opportune. 


46 


Recommendation 69 


Canada should ratify the 1959 Declaration of the Rights of the Child. 


Legal Recommendations 


Recommendation 70 


All of the reforms to the criminal law and related statutes dealing with 
pornography and prostitution involving children and youths should be 
applicable to persons under 18 years of age. 


This division between adult and youth corresponds to that which is found 
in the text of the Young Offenders Act. The scheme of the Young Offenders 
Act is, we note, one of the main reasons why we have departed from the thrust 
of previous law reform initiatives in this area which used the age of sixteen as 
the boundary between adulthood and childhood. 


We have recommended that persons under 18 be charged with the 
offences we have recommended be created, only on the premise that the 
procedures of the Young Offenders Act will apply to their trial and the 
disposition of their cases. 


Recommendation 71 


Trials of persons under 18 accused of any of the offences proposed in our 
recommendations should be conducted in accordance with the Young 
Offenders Act. Accordingly, if the minimum age of 18, as provided in that 
Act, is not fully implemented across Canada by the time these recommenda- 
tions are in effect, no person under 18 who is not given the protection of the 
Young Offenders Act should be charged. 


Pornography 


The overall scheme of our recommendations respecting pornography 
depends on classifying pornographic material into three categories or tiers. The 
sanctions attached to the material would depend on what category it is in; they 
are described in detail in the Report and are outlined in the Pornography 
Section of the Summary. 


The first tier includes the material which we consider the most harmful. In 
this tier we have placed material which gives reason to believe that actual 
physical harm was experienced by the person or persons depicted in it. 


For the purposes of this section of the Summary, the more important 
components of tier one are those relating to the use of children in the 
production of pornographic material and the encouragement of sexual abuse of 
children. Thus, we subject to strong criminal sanctions both the production, 
distribution and possession of visual representations of the explicit sexual 
conduct of persons under 18 years of age, and the production and distribution 
of material that encourages sexual abuse of children. 
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For adult portrayals, we develop a second category of material which will 
be proscribed unless it can be shown to have genuine educational or scientific 
purpose or artistic merit. 


The third tier includes sexually explicit material which is not violent or 
degrading and would be subject to regulation in relation to display and who 
can purchase it. 


The relevance of tier two and tier three material for the purposes of 
children is that any material which is permitted under these categories is 
subject to display and access restrictions. In all cases, a prominent warning 
notice must indicate that visual pornographic material is being displayed and 
that no one under 18 years of age can have access to the premises or part of the 
premises where the material is displayed. In addition, those under 18 will not 
be able to buy, rent or see the material in question. 


Pornography Involving Children 


Recommendation 72 


Pursuant to Recommendation 67 in this Part, the following new section of 
the Criminal Code should be enacted: 


(1) Everyone who: 

(a) Uses, or who induces, incites, coerces or agrees to use a person 
under 18 years of age to: 

(i) participate in any explicit sexual conduct for the purpose 
of producing, by any means, a visual representation of such 
conduct, 

(ii) participate in any explicit sexual conduct in the context 
of a live show; . 

(b) induces, incites or coerces another person to use a person under 
18 years of age to: 

(i) participate in any explicit sexual conduct for the 
purposes of producing, by any means, a visual representation 
of such conduct, 

(ii) participate in any explicit sexual conduct in the context 
of a live show; 

(c) participates in the production of a visual representation of or a 
live performance by a person under 18 years of age participat- 
ing in explicit sexual conduct; 

(d) makes, prints, reproduces, publishes, distributes or has in his 
possession for the purposes of publication or distribution a 
visual representation of a person under 18 years of age 
participating in explicit sexual conduct 

is guilty of an indictable offence and is liable to imprisonment for 10 
years. 

(2) For the purpose of subsection (1): 

(a) a person who at any material time appears to be under 18 years 


of age shall in the absence of evidence to the contrary be 
deemed to be under 18 years of age. 
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(3) Everyone who sells, rents, offers to sell or rent, receives for sale 
or rent, exposes to public view or has in his possession for the purpose of 
sale or rent a visual representation of a person under 18 years of age 
participating in explicit sexual conduct is guilty: 

(a) of an indictable offence and is liable to imprisonment for five 

years or 

(b) of an offence punishable on summary conviction and is liable to 
a fine of not less than $1,000 and not more than $5,000 or to 
imprisonment for six months or to both. 

(4) Every one who, knowingly, without lawful justification or 
excuse, has in his or her possession a visual representation of a person 
under 18 years of age participating in explicit sexual conduct is guilty 
of an offence punishable on summary conviction and is liable to a fine of 
not less than $500 and not more than $2,000 or to imprisonment for six 
months or to both. 

(5) For the purposes of subsections (1), (3) and (4) above: 

(a) “explicit sexual conduct” includes any conduct in which 
vaginal, oral or anal intercourse, bestiality, masturbation, 
sexually violent behaviour, lewd touching of the breasts or the 
genital parts of the body or the lewd exhibition of the genitals is 
depicted; 

(b) ‘‘sexually violent behaviour” includes: 

(i) sexual assault and 

(ii) physical harm, including murder, assault or bondage of 
another person or persons, or self-infliction of physical harm 
carried out for the apparent purpose of causing sexual 
gratification or stimulation to the viewer; 

(c) “visual representation” includes any representation that can be 
seen by any means, whether or not it involves the use of any 
special apparatus. 


This section would create a number of offences relating to the participa- 
tion of a person under 18 in explicit sexual conduct, in two contexts: the 
production of a visual representation of such conduct and the live show. 


We recognize that we are bound at this time by this general provision 
applying to corporations convicted of any summary conviction offence in the 
Code. However, in our view, the fine is very low, given the other penalties we 
are proposing, particularly those directed against individuals. 


Recommendation 73 
Paragraph 647(b) of the Criminal Code should be amended to provide a 
higher maximum penalty for a corporation convicted of a summary 
conviction offence; or the section should provide, as does subsection 722(1), 
that a higher penalty may be provided with respect to a particular offence. 


We have recommended provisions which address specifically the 
procurement of children to engage in sexual acts for reward and the 
involvement of children in the production of pornography. These specific 
recommendations will, in our view, reduce the justification for retaining in the 
Criminal Code the present section 168. 
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Recommendation 74 


Section 168 of the Criminal Code should be repealed. 


The Sexual Abuse of Children—Advocating or 


Encouraging 


Recommendation 75 


A new section of the Criminal Code should be enacted to deal with 
production, dissemination and _ possession of material advocating, 
encouraging or presenting as normal the sexual abuse of children in the 
following form: 


(1) Everyone who makes, prints, reproduces, publishes, distributes 
or has in his possession for the purposes of publication or distribution 
material which advocates, encourages, condones or presents as normal 
the sexual abuse of children is guilty of an indictable offence and liable 
to imprisonment for 10 years. 


(2) It shall not be a defence to a charge under subsection (1) that 
the accused was ignorant of the character of the material, matter, thing 
or production. 


(3) Everyone who sells, rents, offers to sell or rent, receives for sale 
or rent, exposes to public view or has in his possession for purpose of 
sale or rent material which advocates, encourages, condones or presents 
as normal the sexual abuse of children is guilty: 

(a) of an indictable offence and liable to imprisonment for 5 years 

or 

(b) of an offence punishable on summary conviction and liable to a 

fine of not less than $1,000 and not more than $5,000 or to 
imprisonment for six months or to both. 


(4) Everyone who knowingly, without lawful justification or excuse, 
has in his or her possession material which advocates, encourages, 
condones or presents as normal the sexual abuse of children is guilty of 
a summary conviction offence and is liable to a fine of not less than 
$500 and not more than $2,000 or to imprisonment for six months or to 
both. 


(5) For purposes of this section “material” includes any written, 
visual or recorded matter. 

(6) For purposes of this section “sexual abuse” means any sexual 
activity or conduct directed against a person under 18 years of age 
which is prohibited by the Criminal Code. 


The material which will attract the sanction is that which advocates, 
encourages, condones or presents as normal the sexual abuse of children. We 
have not limited the sanction to material which consists of visual representa- 


tion. Material which is entirely written will attract the sanction. 


We think that a review of sections 140 to 157 of the Code should put 
treatment of sexual activity with young males on the same footing as that with 
young females; adults involved with young people should also be placed in the 
same position whether their activities are with young people of the same sex as 


they are or of a different sex. 


50 


Live Shows 


Recommendation 76 


Section 163 of the Criminal Code should be repealed and replaced by a new 
section which would include provisions dealing specifically with the 
presentation of a live show advocating, encouraging, condoning or presenting 
as normal the sexual abuse of children, in the following form: 

(1) Everyone who, being the owner, operator, lessee, manager, agent 
or person in charge of a theatre or any other place in which live shows 
are presented, presents or gives or allows to be presented or given 
therein a performance which advocates, encourages, condones or 
presents as normal the sexual abuse of children is guilty of an indictable 
offence and liable to imprisonment for 10 years. 


This provision with respect to live shows is a supplement to the subsections 
on live shows which are included in the section dealing with using children in 
pornography. The intent of the provision is to penalize advocacy, encourage- 
ment, condonation or normalizing of sexual abuse of children when it occurs in 
a live show. The definitions applicable to this provision are the same as those 
which we use in conjunction with the subsections on the use of children in 
pornography. 


Use of the Mails 


Recommendation 77 


Section 164 of the Criminal Code should be repealed and a section enacted 
which includes provisions dealing explicitly with use of the mails to transmit 
material involving children or advocating the sexual abuse of children, along 
the following lines: 
(1) Everyone who makes use of the mails for the purpose of 
transmitting or delivering any material which: 
(a) depicts a person or persons under the age of 18 years engaging 
in explicit sexual conduct, 
(b) advocates, encourages, condones or presents as normal the 
sexual abuse of children 


is guilty of an indictable offence and liable to imprisonment for 10 
years. 


This section is intended to replace the present section 164 of the Criminal 
Code which makes it an offence to use the mails for the purpose of transmitting 
or delivering anything that is obscene, indecent, immoral or scurrilous. 


Pornography, Sale to and Access by Children 


Recommendation 78 


A new section should be included in the Criminal Code to control display of 
visual pornographic material to persons under 18 years of age, in the 
following form: 
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(1) Everyone who: 

(a) sells, rents or offers to sell or rent visual pornographic material 
to anyone under 18 years of age, 

(b) displays for sale or rent visual pornographic material in such a 
manner that it is accessible to and can be seen or examined by 
anyone under 18 years of age or 

(c) being the lessee, manager, agent or person in charge of a 
theatre, presents or gives or allows to be presented or given 
therein to anyone under 18 years of age any visual pornographic 
material 


is guilty of a summary conviction offence and is liable to a fine not to 
exceed $1,000 or to imprisonment for 6 months or to both. 


(2) No one shall be convicted of an offence under subsection (1) 

who can demonstrate that: 

(a) he used due care and diligence to ensure that there was no such 
visual pornographic material in the materials which he sold or 
rented, offered for sale or rent, displayed for sale or rent or 
presented, gave or allowed to be presented or given, or 

(b) the visual pornographic material has a genuine educational or 
scientific purpose and was sold or rented, offered for sale or 
rent, or displayed for sale or rent, presented, given or allowed to 
be presented or given, for that purpose or 

(c) according to the classification or rating established for film or 
videotape material in the province or territory in which it is 
sold, rented, offered for sale or rent, displayed for sale or rent, 
presented, given or allowed to be presented or given, the film or 
videotape has been classified or rated as acceptable for viewing 
by those under the age of 18 years. 


(3) For purposes of this section, “visual pornographic material” 
includes any material whether in the form of books, magazines, films or 
video recordings in which is depicted or described vaginal, oral or anal 
intercourse, masturbation, lewd touching of the breasts or the genital 
parts of the body or the lewd exhibition of the genitals, but does not 
include any material prohibited by [offences involving portrayals of 
children and sexually violent or degrading material]. 


Recommendation 79 


Subsections 159(2)(b), (c) and (d) of the Code should be repealed and 
replaced by a provision specifically directed at selling or displaying sex aids 
to a person under 18 years of age, in the following form: 
(1) Everyone who: 
(a) sells or offers to sell a sex aid to anyone under 18 years, 
(b) displays for sale sex aids in such a manner that they are 
accessible to and can be seen or examined by anyone under 18 
years of age 


is guilty of a summary conviction offence and is liable to a fine not to 
exceed $1,000 or to imprisonment for 6 months or to both. 
(2) For the purposes of subsection (1) “sex aid” includes any 


device, apparatus or object designed solely to stimulate sexually the user 
of it. 


In the two draft sections set out above, we address the problem of access 
by children to pornographic material. The first section deals with the sale and 
availability to children of “visual pornographic material’’. 


The provision with respect to sex aids is intended to replace, in part, the 
current offences in subsections 159(2)(b), (c) and (d). 


We propose to include in the foregoing section the following definitions, 
which will be applicable to all of the provisions: 


Recommendation 80 


The following definitions should apply to the sections of the Code dealing 
with pornographic offences: 

(1) “Sexually violent behaviour” includes: 

(a) sexual assault, 

(b) physical harm depicted for the apparent purpose of causing 
sexual gratification or stimulation to the viewer, including 
murder, assault or bondage of another person or persons, or 
self-infliction of physical harm. 

(2) “Visual pornographic material” includes any matter or thing or 
live performances in which is depicted or described vaginal, oral, or anal 
intercourse, masturbation, lewd touching of the breasts or the genital 
parts of the body, or the lewd exhibition of the genitals. 


Evidence 


With respect to a number of the reform proposals we have made in the 
foregoing sections, it is apparent that law enforcement authorities will be 
relying on the evidence of young persons under 18 in order to proceed 
successfully with a prosecution. In some cases, only the evidence of the child or 
young person will be available. 


We are not in favour of hedging the child’s testimony with any require- 
ment that it be corroborated, or that the court advise a jury that it is unwise to 
convict on the basis of such evidence alone. 


Recommendation 81 


The Evidence Acts of Canada, the provinces and the territories should be 
amended to provide that every child is competent to testify in court and that 
the child’s evidence is admissible; the weight of the evidence should be 
determined by the trier of fact. 


Recommendation 82 


There should be no statutory requirement for corroboration of “unsworn” 
child’s evidence; this would entail repeal of section 586 of the Criminal Code, 
section 16(2) of the Canada Evidence Act and section 61(2) of the Young 
Offenders Act and corresponding sections of provincial Evidence Acts. 


We do not support any amendment or relaxation of the hearsay rules in 
order to permit a child’s account of an act of sexual abuse to be presented to 
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the court through the testimony of an adult to whom the child may have told 
the story on a previous occasion. 


Recommendation 83 


No alteration be made to the Evidence Acts of Canada or the provinces and 
territories to permit reception by a court of hearsay evidence of a child’s 
account of the commission against him or her of a sexual offence. 


The Committee is recommending that persons who involve young people 
in prostitution or in the production of pornography be subject to penalties. The 
creation of these new offences raises questions concerning the publicity to be 
given to the trials of accused persons, to convictions, and to the identity of 
youthful complainants, witnesses and accused. 


It seems to this Committee that the position of the youthful witness or 
complainant should not depend on whether an accused is an adult or a young 
person. We recommend that provisions like those of subsection 39 of the Young 
Offenders Act be inserted into the Criminal Code. 


Recommendation 84 


Subsection 442(2) of the Criminal Code should be amended to allow the 
court to exclude any person from the courtroom where any evidence or 
information presented to the court would be seriously injurious or seriously 
prejudicial to the complainant or witness who is under 18. 


Turning now to the question of reports of trials, we note that while the 
identity of the youthful accused may not be published, that of the adult 
accused may be. We do not recommend changing that scheme. 


Recommendation 85 


As much publicity as possible should be given to the name of an accused who 
is convicted of an offence involving the child pornography or child 
prostitution offences we propose and the sexual offences in the Code, with 
the exception of the name of a person convicted of incest. 


With respect to the position of complainants and witnesses, we note that 
the protection afforded by the Young Offenders Act against identification of 
the youthful complainant or witness is better than that offered by the Criminal 
Code. We would recommend that the youthful complainant and youthful 
witnesses be given, in the Criminal Code, the same automatic protection 
against publication of identity as provided now in subsection 38(1) of the 
Young Offenders Act to youthful complainants and witnesses. 


Recommendation 86 


Subsection 442(3) of the Criminal Code should be amended to provide for 
the complainant and witness under 18 years of age the same mandatory 
protection from publication of name or identifying information as is now 
extended to youthful witnesses and complainants in trials of young offenders 
by section 38 of the Young Offenders Act. 
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It will be necessary to include in section 442 reference to the offences 
which we have recommended be created, and we so recommend. 


Recommendation 87 


Subsection 442(3) of the Criminal Code should be amended so as to make it 
clear that section 442(3) applies to the offences recommended by this 
committee. 


Defences 


We have provided in our draft legislation for a due diligence defence in 
certain circumstances. An accused may defend on the basis that he used due 
care and diligence to ensure that there was no such visual pornographic 
material in the materials sold or rented. 


We propose that the due diligence defence also be available in offences 
relating to the sale of child pornography and the sale of material advocating 
the sexual abuse of children. 


Recommendation 88 


A person accused of the offence of selling pornography containing sexually 
explicit portrayals of children, or of selling pornography advocating the 
sexual abuse of children, should be entitled to defend the charge on the basis 
that he had used due diligence to inspect the materials. 


The draft section which we propose to make applicable to these offences 


Nobody shall be convicted of the offences who can demonstrate that he used 
due diligence to ensure that there were no representations in the materials, 
matters or things which he sold, rented, offered for sale or rent, exposed to 
public view or had in his possession for purposes of sale or rent, which 
offended the section. 


Penalties and General Sections 


In addition to the specific penalties for offences which are contained in the 
proposed sections, we note the impact of certain general sections of the 
Criminal Code, specifically sections 646(1), 646(2), 722(1) and 647(b). 
Recommendation 73 deals with Sections 647(b) and 722(1). 


There are, however, two other recommendations which will have a bearing 
on the corporate offender. The first of these is for forfeiture of the offending 
materials and copies of it in the event of a conviction under our proposed 
sections. 


Recommendation 89 
The Criminal Code should be amended to add a provision that: 


In any proceedings in which a person is convicted of producing, 
distributing or selling pornographic material the court shall order the 
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offending material or matter or thing or copies thereof forfeited to Her 
Majesty in the Right of the Province in which proceedings took place, 
for disposal as the Attorney General may direct. 


This provision is an integral part of the penalty for the offence. 


We believe that it is also important to have a section which addresses the 
criminal liability of the managers or directors of a company which offends the 
recommended provisions. 


Recommendation 90 


A section should be added to the Criminal Code to provide for criminal 
liability of officers and directors, along these lines: 


Where an offence under this act committed by a body corporate is 
proved to have been committed with the consent or connivance of, or to 
be attributable to any neglect on the part of, any director, manager, 
secretary or other similar officer of the body corporate or any person 
who was purporting to act in any such capacity, he, as well as the body 
corporate, shall be guilty of the offence and shall be liable to be 
proceeded against and punished accordingly. 


Prostitution 


The Committee recommends that the sections of the Criminal Code 
dealing with soliciting, procuring and bawdy houses be completely restructured 
so that they address the contemporary reality of prostitution. The sections we 
have drafted to replace the present Code provisions deal with street nuisance, 
procuring and with prostitution establishments. The proposed provisions 
dealing with procuring and prostitution establishments contain special parts to 
address the situation of young persons. In addition, we create a new offence of 
engaging in, or attempting or offering to engage in, sexual activity for money 
or other consideration with a person under 18. 


Procuring 


Recommendation 91 


Sections 166 and section 195(1)(a) to (i) of the Criminal Code should be 
repealed and replaced with a new prohibition on procuring, which would deal 
specifically with the procuring of those under 18. That section is: 

(1) Everyone who: 

(a) by force, by threat of force or by other coercive or threatening 
behaviour induces a person of 18 years or older to engage in 
prostitution with another person or generally or 

(b) by force, by threat of force or by other coercive or threatening 
behaviour compels a person of 18 years or older to continue 
engaging in prostitution with another person or generally 


is guilty of an indictable offence and liable to imprisonment for 14 
years. 
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(2) Everyone who: 

(a) persuades, coerces or deceives a person under 18 years of age in 
order to induce that person to engage in sexual activity for 
money, or for any other consideration or reward, or in illicit 
sexual conduct with another person or generally or 

(b) encourages, coerces or deceives a person under 18 years of age 
in order to induce that person to continue to engage in sexual 
activity for money, for any other consideration or reward or in 
illicit sexual conduct with another person or generally 


is guilty of an indictable offence and liable to imprisonment for 14 
years. 

(3) For the purposes of subsection (2), “illicit sexual conduct” 
means any sexual behaviour or act which is prohibited by the Criminal 
Code, whether or not such prohibition is based upon the age of the 
parties to the act or of any one of them. 


These provisons about procuring are intended to replace the present 
procuring provisions of the Criminal Code which are found in paragraphs 
195(1)(a) to (i). The procuring provisions relating to young persons which we 
recommend are found at subsections (2) and (3). These provisions represent an 
innovation of sorts because the Code does not now treat procuring of children 
any differently from procuring of an adult except for the creation, in section 
166 of the Code, of a prohibition against a parent or guardian procuring the 
defilement of a female child. Our provisions in (2) and (3) above would replace 
the present section 166. 


The category of situations which would come within the definition of 
“illicit sexual conduct” must be carefully examined. Given the present wording 
of the Criminal Code, we believe that there are a number of problems arising 
from this formulation. For example, the “illicit sexual conduct” definition 
would encompass buggery and bestiality, as well as gross indecency. Rather 
than extend our procuring recommendations to protect persons up to 21, we 
recommend dropping the upper age limit for the buggery and gross indecency 
offences to 18. 


Recommendation 92 


The age specified in section 157 of the Criminal Code should be lowered to 
18 from 21, so that the prohibition against buggery in section 156 of the 
Code and against an act of gross indecency in section 156 will not apply to 
acts committed in private between persons who are 18 or over. 


Elsewhere, we have recommended that section 157 be repealed altogether. 
It may be thought that this leaves a gap in the protection afforded to young 
persons against certain kinds of assault. However, we consider that it is 
desirable for the sexual offences in sections 140 to 157 to be overhauled and 
brought up to date, and we are satisfied that the protection afforded to young 
people by section 157 could be extended in a re-worked section which would 
not feature such vague and broad language as “gross indecency”. Such an 
overhaul could, we recognize, also involve repeal of section 157 as we now 
know it. 


oF 


A number of offences in the Code involve sexual intercourse with a female 
under a certain age or in certain circumstances. The prohibition does not 
extend to sexual intercourse with a male. Because we intend to prohibit 
procuring of young males for sexual activity just as surely as we intend to 
prohibit procuring of young females, we believe that these sectons of the Code, 
to which the “‘illicit sexual conduct” definition applies, should be rationalized, 
with their protection being extended to males as well as females. 


Recommendation 93 


Sections 146, 151, 152 and 153 of the Criminal Code should be amended in 
order to provide that the protection against sexual assault extended thereby 
to females is also available to males. 


Additionally, we note that many of the offences to which the “illicit sexual 
conduct” definition may refer require, as an element of the offence, that the 
victim be “‘of previously chaste character”’. It is not our intention to restrict the 
protection of the procuring provisions which we recommend; accordingly, we 
recommend that references to the previous chaste character be removed from 
the offences. 


Recommendation 94 


In offences involving sexual assault on young persons, the requirement that 
the victim be of “previously chaste character” should be removed from the 
Criminal Code. 


We urge not only the enactment of the section on procuring of young 
persons which we have outlined above, but also the rationalization of sections 
140 to 157 of the Criminal Code which appears to be required. 


Recommendation 95 


The offences involving young persons set out in Part IV of the Code should 
be reviewed with the aim of rationalizing them by repealing outmoded 
sections. 


It may be noted that the proposed procuring provisions do not contain any 
term which replaces exactly the offence which is now found in section 167 of 
the Criminal Code. That section makes it an offence for the owner, occupier or 
manager of premises knowingly to permit a female person under the age of 
eighteen to resort to or be in the premises for the purpose of having illicit 
sexual intercourse with a particular male person or male persons generally. The 
harms aimed at by the offence are those of facilitating the sexual misconduct 
of a young female and of facilitating male access to the young female. We note 
that the presence or absence of financial advantage to the manager of the 
premises is immaterial to the offence. In our view, this provision should be 
repealed altogether. 


Recommendation 96 


Section 167 of the Criminal Code should be repealed. 
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Financial Support from Prostitution 


Recommendation 97 


Section 195(1)(j) of the Criminal Code be repealed and replaced with a new 
prohibition against receiving financial support from prostitution, which 
would contain provisions dealing specifically with receiving support from the 
prostitution of those under 18. The section is: 

(1) Everyone who by force, threat of force or other coercive or 
threatening behaviour induces a person of 18 years or older to support 
him or her financially in whole or in part by acts of prostitution is guilty 
of an indictable offence and liable to imprisonment for 14 years. 

(2) Everyone who is supported financially in whole or in part by a 
person under 18 years of age from the proceeds of sexual activities by 
that young person for money or for other consideration or reward is 
guilty of an indictable offence and liable to imprisonment for 14 years. 

(3) For purposes of subsection (2), evidence that a person lives with 
a person or persons under the age of 18 who engage in sexual activity for 
money or for other consideration or reward is, in the absence of 
evidence to the contrary, proof that that person is supported, in whole or 
in part, from the proceeds of that activity. 


These provisions, with respect to financial support from prostitution, are 
intended to replace paragraph 195(1)(j) of the Criminal Code which makes it 
an offence to live wholly or in part on the avails of the prostitution of another 
person. We have fashioned provisions which relate specifically to being 
supported from the proceeds of the activities of a juvenile prostitute. 


It will be noted that the offence involving adults depends on the presence 
of force, threat of force or other coercive or threatening behaviour being used. 
In all other situations, the conduct of the adult prostitute and his or her 
“dependents” is, in our view, no business of the criminal law. 


By contrast, we think that society has an interest in protecting persons 
under 18. Society has an interest in their development free from what we 
regard as potentially harmful influences and activities, and society accordingly 
has a corresponding duty to shield them. 


Prostitution Establishments 


We propose amendments to the existing provisions in section 193 of the 
Criminal Code relating to “common bawdy houses”. We have replaced the 
historic terminology with the term “prostitution establishment” and have 
proposed that the sanctions against operating a prostitution establishment not 
apply to one or two persons over the age of 18 who perform acts of prostitution 
in their own homes. Moreover, we have recommended that the governments of 
the provinces consider development of programs whereby prostitution 
establishments could be licensed and regulated as other businesses are, such 
businesses to be exempt from the application of the Criminal Code. 
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We emphasize, however, that the person under 18 has no place in such an 
establishment. 


Recommendation 98 


No person under 18 should be permitted to be employed in any prostitution 
establishment which might be set up pursuant to the exception for 
provincially regulated establishments provided in our proposal about 
prostitution establishments. 


Sexual Activity for Reward with Juveniles 


Recommendation 99 


The following new section should be added to the Criminal Code: 
(1) Everyone who engages in, or attempts or offers to engage in, 
sexual activity for money or for other consideration or reward with a 
person under 18 years of age is guilty of an indictable offence and liable 
to imprisonment for five years. 
(2) It is no defence to a charge under this section that the accused 
believed the other person to be 18 years or older. 


We think that it is essential that the Criminal Code contain an offence 
specifically framed around sexual activity for reward with a person under 18. 
There is no provision now in the Code which adequately addresses this sort of 
behaviour. 


Recommendation 100 


A young person who engages in sexual activity for reward, as the provider of 
sexual services, should not be subject to a criminal penalty. 


The rationale that is sometimes advanced for making sale of sexual 
services by a youth an offence is that it would have the beneficial effect of 
bringing the young person into contact with law enforcement officials and 
social agencies which would help break the links of the child to the life of 
prostitution. We have received little or no evidence of the efficacy of such 
intervention. In fact, the evidence we have received tends to show that this 
expected benefit will not arise. 


We consider use of children in commercial sexual activities to be a serious 
harm which should be deterred because of what is often the imbalance of 
power and resources between perpetrator and victim and because of the lasting 
interference with the child’s personal integrity, both mental and physical. 


Disorderly Conduct, Indecent Exhibition, Loitering, 
Soliciting 


It is not our intention to criminalize street soliciting per se. Rather, we 
have chosen to deal with the problem of street soliciting which presents itself to 
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nearby residents and those who seek to use the streets and other public and 
private facilities where prostitutes ply their trade. This problem is the nuisance 
created by some prostitutes, customers and sightseers in any location which 
becomes a regular site of prostitution activity. 


We have proposed the following revision of section 171 of the Criminal 
Code. 


(1) Everyone who: 

(a) not being in a dwelling house causes a disturbance in or near a 
public place: 

(i) by fighting, screaming, shouting, swearing or using 
insulting or obscene language, 

(ii) by using sexually offensive remarks or suggestions, 

(iii) by being drunk or 

(iv) by impeding or molesting other persons; 

(b) openly exposes or exhibits an indecent exhibition in a public 
place; 

(c) loiters in a public place and in any way obstructs persons who 
are there; 

(d) stands, stops, wanders about in or drives through a public place 
for purposes of offering to engage in prostitution or of 
employing the services of a prostitute or prostitutes and on more 
than one occasion: 

(i) beckons to, stops or attempts to stop pedestrians or 
attempts to engage them in conversation, 

(ii) stops or attempts to stop motor vehicles, 

(iii) impedes the free flow of pedestrian or vehicular traffic, 
or of ingress or egress from premises adjacent to that public 
place; 

(e) disturbs the peace and quiet of the occupants of a dwelling 
house by discharging firearms, by any of the forms of conduct in 
paragraphs (a), (b), (c) or (d) of this subsection or by other 
disorderly conduct in a public place; 

(f) not being an occupant of a dwelling house comprised in a 
particular building or structure, disturbs the peace and quiet of 
the occupants of a dwelling house comprised in the building or 
structure by discharging firearms or by other disorderly conduct 
in any part of the building or structure to which, at the time of 
such conduct, the occupants of two or more dwelling houses 
comprised in the building or structure have access as of right or 
by invitation, express or implied, 


is guilty of an offence punishable on summary conviction. 


We do not, as we have stated, recommend creating an offence which 
focuses on the sale of sexual services by young persons. However, we see no 
good reason why young persons who are using the streets and offend against 
any of the provisions of the redrafted section 171 should not be charged with 
that offence. The trial and disposition after conviction of any such youngster 
would be governed by the Young Offenders Act. We consider that this statute 
offers sufficient procedural protection to the young person. 
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Recommendation 101 


Persons under 18 who are using the streets and commit any of the nuisances 
prohibited in our proposed section 171 of the Criminal Code should be 
prosecuted in accordance with that section. 


Education and Social Services 


Some of the recommendations in other parts of the Report, if imple- 
mented, will have an impact on children and the care we give them. In this 
section, however, we are making recommendations which are designed to have 
a specific effect on children and their environment. Although responsibility for 
many aspects of children’s well-being is within provincial jurisdiction, it is our 
view that, in order to adequately address the needs of children, there must be 
co-operation, financial and other assistance among the federal, provincial and 
municipal governments and between governments and private agencies and 
organizations. There should be encouragement to develop new approaches and 
recognition that overly standardized programs may not be effective in meeting 


the different levels of need and the different experiences across the country. 


Recommendation 102 


Federal, provincial and territorial governments should reaffirm their 
commitment to providing an environment where all children have the 
opportunity to develop, to the fullest extent, their intellectual, physical and 
Spiritual attributes. To this end, the Secretariat proposed in this Report 
should give high priority to issues affecting children and young people. 


Recommendation 103 


The federal government should collaborate with and assist the provinces, 
territories and private organizations and agencies in the development of 
educational programs for children and with those with special responsibili- 
ties for the welfare of children, in the areas of family life, human sexuality 
and media literacy. 


Recommendation 104 


Provincial and territorial governments should give high priority to programs 
in family life, human sexuality and media literacy at all levels within the 
school system. 


Recommendation 105 
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The federal government should collaborate with and assist the provinces, 
territories, and private organizations and agencies in assessing the 
effectiveness of social service programs designed to assist children and young 
people, in developing new programs and in implementing changes designed to 
better meet the needs and current realities of young people in the 1980s and 
1990s. 


General Recommendations 


Education 


As will have been apparent throughout our Report, we do not believe that 
legal action alone can deal with the disturbing and pervasive nature of many 
aspects of the media and of pornography in particular. Most clearly, of course, 
legal remedies cannot address the lack of understanding about human 
behaviour and specifically human sexual relations which appear to lead some 
people into believing that media and pornographic representations are truthful 
and accurate depictions of people. Accordingly, the Committee is making a 
series of recommendations about public educational programs. 


Recommendation 106 


1. The federal government, in conjunction with the provincial governments, 
should initiate and support public education programs designed to: 
(a) increase the general understanding of human sexual relations, 
(b) promote a fuller appreciation of the impact of the mass media in 
creating or maintaining beliefs and attitudes about human 
behaviour. 


2. In implementing such programs, the governments should fund and assist the 
work already being carried out by numerous voluntary, community or religious 
organizations. 


Recommendation 107 


The federal government should ensure that all its departments and agencies 
which have responsibility for research, culture and communications, e.g., the 
CRTC, the Canadian Film Development Corporation, the Canada Council, 
the Social Sciences and Humanities Research Council, the Department of 
Communications, develop guidelines designed to reduce or eliminate sex-role 
stereotyping in the programs or work for which each is responsible. 


Implementation of Recommendations 


We have made a number of recommendations which will require effective 
and co-ordinated effort by all levels of government to ensure their implementa- 
tion. Consequently, we are recommending the creation of a Secretariat which 
would be responsible for planning and co-ordinating programs and initiatives 
relating to pornography and prostitution. 
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Recommendation 108 
(1) A Secretariat should be set up under the aegis of the federal 
Departments of Justice, of the Solicitor General and of Health and 
Welfare: 

(a) to stimulate and co-ordinate efforts at the federal level to deal 
with pornography and prostitution as social phenomena, 

(b) to stimulate discussions and co-operation with the governments 
of the provinces and territories, and with social, education and 
charitable organizations in the private sector, on ways and 
means of dealing with these two problems, 

(c) to monitor and inform public opinion and seek public input on 
these two problems. 

(2) The Secretariat should as priorities: 

(a) canvass all levels of government to determine what social and 
educational programs relating to the problems surrounding 
pornography and prostitution are presently in place, 

(b) establish federal-provincial task forces on various elements of 
the social problems associated with pornography and 
prostitution to develop working papers on those problems and 
approaches to them. 


It is our hope that the Secretariat will be a co-ordinating vehicle 
accountable for specific programs, rather than the random arrangements that 
now exist. Canadians are anxious to have, not only a better understanding of 
what problems we face and why, but also to know that something is actually 
being done to achieve tangible progress. 
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Copies of the full text of the Report of the Special Committee on Pornography and 
Prostitution, Volumes I and II, can be obtained by sending a cheque or money order to the order of 
the Receiver General and addressed to the Canadian Government Publishing Centre, Ottawa, 
Canada, KIA 0S9. 

The price for both volumes is $28. Please use the order form provided below. 


ORDER FORM (Please print) L] Account No. 


NAME [_] Enclosed $ 
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ADDRESS Expiry Date 
CITY Bank 
PROVINCE POSTAL CODE Signature 
J 2-55/1-1985E | Pornography and Prostitution $28 (Can.) 

in Canada 
Order must be prepaid by postal money order Also available through authorized bookstore 
or cheque made to the order of the Receiver agents or your local bookseller. Add 20% to 
General for Canada and addressed to the prices for books to be shipped outside Canada. 
Canadian Government Publishing Centre, Payable in Canadian funds. 


Ottawa, Canada K1A 0S9. 
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